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Chapter I 

Introduction 



For immediate release: 

February 10, 1995 

TWO ST. LOUIS MEN PLEAD GUILTY TO SPRAYING BLACKS WITH KOOL-AID 



For immediate release: 

June 15, 1995 

JUSTICE DEPARTMENT SUES NEW MEXICO VILLAGE FOR 
DISCRIMINATION BASED ON NATIONAL ORIGIN 



For immediate release: 

November 14, 1996 

FOUR MEN CHARGED WITH ENSLAVING MIGRANT WORKERS 



For immediate release: 

May 7, 1996 

FLEET SUBSIDIARY TO PAY $4 MILLION TO SETTLE CLAIMS THAT 
BLACKS AND HISPANICS WERE CHARGED HIGHER LOAN PRICES THAN WHITES 



These Justice Department announcements are 
stark reminders of a plague which remains in our 
nation today. They belie the notion, so popular with 
previous Administrations, that the nation has arrived 
at a blissful state of “color blindness,” making obso- 
lete the affirmative remedies and enforcement 
machinery that had brought progress in earlier 
times. 




For immediate release: 
March 30, 1995 



JUSTICE DEPARTMENT OBTAINS 
$16 MILLION SETTLEMENT AGAINST 
AMERICAN FAMILY MUTUAL INSURANCE 
FOR ALLEGEDLY REFUSING TO INSURE 
AFRICAN AMERICAN HOMES 
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It has been more than 100 years since Justice 
John Marshall Harlan wrote in his lone dissent in 
Plessy u Ferguson of a “color blind” ideal: 

In the view of the Constitution, in the eye 
of the law, there is in this country no superior, 
dominant, ruling class of citizens. There is no 
caste here. Our Constitution is color blind, 
and neither knows nor tolerates classes 
among citizens. 

Justice Harlan used the term as part of an effort 
— ultimately unsuccessful — to stave off the cre- 
ation by states of a dominant class of citizens, which, 
at least in some areas of the country, amounted to an 
official caste system. Today, many have appropriated 
the “color blind” ideal as embodied in Justice Har- 
lan’s dissent for their own purposes having nothing to 
do with the struggle against discrimination. 



For immediate release: 

April 13, 1995 

JUSTICE DEPARTMENT SUES 
LOUISIANA NIGHTCLUB FOR 
BANNING BUCKS 



The reality, however, is that this nation has yet 
to reach the point where the great bulk of citizens 
are “color blind,” where race has ceased to matter, 
and where children do not suffer disadvantage 
because of their race or national origin. Much evi- 
dence (documented by the Citizens’ Commission on 
Civil Rights in its 1996 report, Affirmative Action: 
Working and Learning Together, and others) sup- 
ports the conclusion that the lives of millions of peo- 
ple remain untouched by the civil rights movement 
and the opportunities and preferences others contin- 
ue to enjoy. Just a sampling of the evidence that 
racial and gender discrimination remain a problem 
in employment, education, and contracting includes: 
• the large number of complaints of employment 



discrimination filed with the Equal Employment 
Opportunity Commission; 

• the record number of cases filed and the thou- 
sands of investigations commenced by the Justice 
Department; 

• the testing studies conducted by the Fair 
Employment Council of Greater Washington and 
The Urban Institute showing the overall preva- 
lence of discrimination encountered by minority 
job seekers; 

• the findings of the 1995 bipartisan Glass Ceiling 
Commission ( e.g ., that 97% of senior managers at 
Fortune 1000 industrial corporations are white 
males, and women, virtually all of them white, 
hold only 3-5% of senior management jobs in 
mqjor companies); 

• the evidence collected by the American Council 
on Education that minorities continue to be 
severely underrepresented among the faculty of 
American higher education institutions and in 
college enrollments; 

• the separate findings of the Justice Department 
and The Urban Institute that discrimination at sev- 
eral levels has prevented minorities from acquiring 
the necessary technical expertise, from being able 
to secure needed capital, and gain access to public 
and private contracting markets; and 

• the serious allegations of widespread sex discrimi- 
nation at Mitsubishi and race discrimination at 
Texaco, to name but two of the most recent inci- 
dents. 



For immediate release: 

January 30, 1996 

JUSTICE DEPARTMENT SUES 
NEW YORK CITY FOR ALLEGEDLY 
DISCRIMINATING AGAINST QUALIFIED 
MINORITY CUSTODIANS 



The primary agency charged with enforcing fed- 
eral civil rights laws, the Civil Rights Division of the 
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Department of Justice, has also documented the con- 
tinuing legacy of racial and gender discrimination. In 
his authorization request for the Civil Rights Division 
for Fiscal Year 1996, Assistant Attorney General 
Deval Patrick gave the following examples: 

In March, we indicted three men in Lub- 
bock, Texas, who, according to the indictment, 
drove to the predominantly black section of 
that city hunting African Americans, lured 
three black men to their car, and then shot 
them at close range with a short-barreled shot- 
gun. The three defendants passed the shotgun 
around and allegedly each took a turn shoot- 
ing a black victim. 

In February, two Missouri men pled guilty 
to criminal civil rights violations after dri- 
ving into a black neighborhood of St. Louis, 
again hunting for African Americans to vic- 
timize. From the front seat of their car, while 
someone in the back seat videotaped their 
actions for amusement’s sake, the two white 
men sprayed more than 50 African Americans 
with a high-pressure fire extinguisher so 
strong it knocked some of the victims to the 
ground. 

White officers in a city police department in 
Florida admitted that the police department 
did not hire a black applicant for 30 years, 
routinely threw applications from blacks in 
the trash, and regularly used racial epithets 
in the workplace, up to and including the 
Chief of Police himself. 

In a Louisiana corrections center, the policy 
of not hiring women was unusually blatant. 

The minimum passing score on the required 
written examination was 90 for men, but 105 
for women. In fact, one woman scored 100 on 
this written exam in April 1987, but was dis- 



qualified, while a year later, a male applicant 
scored a 79 and was hired despite the fact that 
he had a prior arrest and did not have the 
required high school diploma. 

In a California case not long ago, two 
young Hispanic couples with steady employ- 
ment decided to move, literally, across the 
tracks into a condominium in a better neigh- 
borhood free of gang activity and drug traffic. 
When the condominium manager discovered 
that Latino residents were moving in, he told 
the real estate agent that he did not welcome 
their presence because Latinos were “given to 
multiplying.”' 



For immediate release: 

August 13, 1996 

JUSTICE DEPARTMENT SUES WAUKEGAN, 
ILLINOIS FOR DISCRIMINATING 
AGAINST HISPANIC FAMILIES 



It is clear that three decades after the enact- 
ment of the mqjor civil rights laws, many Americans 
still grow up untouched by the civil rights laws and 
the access to services and opportunities which would 
make them full participants in society. A still-enormous 
body of evidence indicates that race and gender dis- 
crimination persist in this country. Moreover, there is 
evidence that the trend established by more than a 
decade of administrative neglect has served to exac- 
erbate these forms of discrimination. The chapters 
that follow appraise the efforts of the Clinton Admin- 
istration to restore enforcement of the civil rights 
laws and to reverse these trends. 
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Endnote 



‘Statement of Assistant Attorney General Deval Patrick before the Subcommittee on the Constitution, 
Committee on the Judiciary, U.S. House of Representatives, Authorization and Oversight Hearing, July 20, 1995. 
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Chapter II 

Presidential and Congressional 
Leadership in Civil Rights 



I. The President 

In 1993, the Citizens’ Commission concluded that 
the election of Bill Clinton as President presented a 
new opportunity to set a course designed to realize 
the long-deferred goal of equal opportunity. In 1995, 
at the midpoint of his term, the Commission identi- 
fied the new and often formidable challenges his 
Administration faced in dealing with issues of equal 
opportunity and fair treatment. Among these chal- 
lenges were the need to formulate a comprehensive 
policy to provide opportunity to people who remain 
trapped in poverty and discrimination, as well as to 
confront the tensions posed by increased immigra- 
tion, both legal and illegal. Not to be underestimated, 
the Commission noted, was the challenge posed by 
the changes resulting from the 1994 election. 

In many respects, the Commission wrote, the 
Clinton Administration made a good beginning in its 
efforts to restore federal civil rights performance. 
Early actions included passage of the National Voter 
Registration Act and the Family and Medical Leave 
Act — both designed to promote equality and fair- 
ness — as well as the issuance of Executive Orders 
that called for increased leadership and coordination 
in the development and implementation of policies 
and strategies to address fair housing and environ- 
mental justice issues. With respect to his cabinet and 
other high-ranking positions, President Clinton deliv- 
ered on his campaign promise to assemble an admin- 
istration that “look[ed] like America,” pulling 
together the most diverse group ever of women and 
minorities to fill these posts. In addition, the Presi- 
dent’s judicial selections were, compared to his two 
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immediate predecessors, significantly more diverse 
and experienced. 

Nevertheless, even at the midpoint of the term, 
government was still veiy much in the beginning 
stages in revitalizing civil rights enforcement and 
developing new policies to meet the needs of the 90s. 
This, we wrote, made “difficult a clear assessment of 
the effectiveness of the Administration in achieving 
civil rights objectives.” For various reasons — includ- 
ing indecision, a reluctance to stand behind nominees 
whose views generated controversy, and a desire to 
achieve balanced racial and ethnic tickets at some 
agencies — the Clinton Administration had proven to 
be very slow in filling key civil rights positions. The 
slow pace of presidential appointments created a vac- 
uum at civil rights agencies, necessitating the deferral 
of many important policy decisions and the creation 
of a backlog of issues for agency heads to deal with 
once they assumed office. All told, it would take the 
Administration nearly two years to fill key civil rights 
posts, a delay that the Commission observed “would 
prove to be damaging to hopes that momentum in key 
civil rights enforcement would be established.” 

A. Turnabout at Mid-term 

The delay was so prolonged that the last key civil 
rights position — Chair of the Equal Employment 
Opportunity Commission — was not filled until five 
weeks before the 1994 election, when a new Republi- 
can mtqority swept into both Houses of Congress. As 
the Commission noted in 1995, this was a rntyority 
whose commitment to continued progress in extend- 
ing equality of opportunity was in doubt. Accordingly, 
we warned of the new challenges posed by the 
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changes resulting from the 1994 election — chal- 
lenges not just for the Administration, but for Con- 
gress and the American people. 

As we assess the Clinton Administration’s record 
at the close of its first term, it is clear that, as the 
President’s own advisors have acknowledged, the 
1994 election was a watershed event, effectively divid- 
ing the Presidency into two distinct terms. 

The second half of the term found the President 
pulling back from the activism of the first two years, 
relying instead for the most part on the power of the 
veto and the bully pulpit. In contrast to his first two 
years, during which he issued no vetoes, President 
Clinton issued 15 in the second half of the term. The 
President also began to carve out a modest — at least 
compared to the boldness of his campaign promises — 
social agenda, giving speeches on social issues such as 
schools, youth, and crime, as well as taking stands on 
school prayer and violence in the media. However, with 
one notable exception — its defense of affirmative 
action — the White House failed to provide further 
direction with respect to civil rights policy. 

As he sought to regain his political footing at 
the beginning of his term’s second half, President 
Clinton made remarkable turns to the right by 
acquiescing to reversals of deeply entrenched 
domestic policies. For example, after submitting a 
budget in early 1995 that called for modest spend- 
ing cuts, the President, forced to make hard choices 
by the mid-term elections and the new Republican 
majority in Congress, chose to embrace his oppo- 
nents’ call for a balanced budget and the concomi- 
tant cuts in domestic spending balancing the 
budget would require. Nonetheless, Congress and 
the White House were unable to agree on the level 
of education, health, and environmental cuts, and 
the impasse which these negotiations produced 
actually twice closed the federal government for 
days, as budget deadlines passed. 

Slowly, the President began to demonstrate his 
political resilience. Pinning the government shut- 
down on his opponents, the President made further 
strides toward winning the war on public opinion, 
pointing to a stable economy and shrinking budget 
deficit, and his fight to preserve essential government 



programs. By the summer of 1996, President Clinton 
had become candidate Clinton. But in his attempt to 
make good on his 1992 election promise to “end wel- 
fare as we know it,” the President actually retreated 
drastically, signing into law a bill that ended welfare 
as an entitlement, allowed the termination of benefits 
even if jobs were not available to recipients, shifted 
much policymaking to the states, and eliminated 
many aid programs to the poor. While his political vic- 
tories were evident in the wide margin he enjoyed on 
November 5, the President’s decision to sign the wel- 
fare bill cost him the trust of many. 

Such political actions by President Clinton — 
clearly linked to his re-election campaign — leave 
open the possibility of a “second term fix.” But such 
actions call into question the Commission’s earlier 
assessment of the President as a leader who, in con- 
trast to his immediate predecessors, appeared to 
understand the role that affirmative government 
could play in eradicating the long legacy of discrimi- 
nation and increasing opportunity in education, 
employment, and housing. 

In its 1995 report, the Commission urged the 
President to hold fast to a commitment to affirmative 
remedies to increase opportunities for full participa- 
tion in our society. The issue that would present Presi- 
dent Clinton with the opportunity to demonstrate this 
commitment was affirmative action. As the Commis- 
sion predicted in 1995, in addressing this issue, the 
President would encounter resistence from members 
of the new Republican majority in Congress. Eventual- 
ly a broad scale attack on federal affirmative action 
policy emerged, embodied in legislation sponsored by 
Senator Robert Dole and Congressman Charles 
Canady. Significantly, the legislation represented a 
drastic change of course for Senator Dole, who had 
previously supported affirmative action and had 
helped defeat the effort to repeal the Executive Order 
on government contracts in the 1980s. 

Following a five-month review of federal affirma- 
tive action programs, the Clinton Administration 
responded forthrightly to this new and formidable 
challenge to the policy. On July 19, 1995, the Presi- 
dent announced his position on affirmative action: 
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Affirmative action has been good for America 
Affirmative action has not always been perfect, 
and affirmative action should not go on forev- 
er. It should be changed now to take care of 
those things that are wrong, and it should be 
retired when its job is done. I am resolved that 
that day will come. But the evidence suggest, 
indeed screams, that that day has not come . . . 

Since, based on the evidence, the job is not 
done, here is what I think we should do. We 
should reaffirm the principle of affirmative 
action and fix the practices. We should have a 
simple slogan: Mend it, but don't end it 1 

In acknowledging the importance of affirmative 
action in today’s society, the President underscored 
the value of the policy as a necessary — albeit insuffi- 
cient — mechanism for providing mobility and oppor- 
tunity for minorities and women. Moreover, the 
President recognized the role of affirmative action in 
benefiting aM Americans by “closing gaps in econom- 
ic opportunity in our society, thereby strengthening 
the entire economy.” 

B. Walking the Talk? 

The affirmative action example demonstrates how 
the same President who could proclaim that “the era 
of big government was over,” could nonetheless effec- 
tively use the bully pulpit to defend government 
activism and de-politicize the debate on affirmative 
action. The President’s defense of affirmative govern- 
ment and core governmental services would prove to 
pay critical dividends, with the election exit polls ulti- 
mately showing that voters had rejected his oppo- 
nents’ anti-government stance. 2 

As the foregoing discussion demonstrates, however, 
the course followed by the Clinton Administration has 
hardly followed a straight line. Although the President’s 
July 1995 affirmative action speech demonstrates the 
White House’s capacity to respond to a crisis when nec- 
essary, the President has not put forth a positive agenda 
providing opportunity to those who still lack it. 

And so in the wake of the re-election of Bill Clin- 
ton as President, the Commission renews once again 
its earlier call to the President to redirect the nation’s 



energies from the divisiveness that has plagued the 
nation, and recommends action that the Executive 
branch should take to frame positive civil rights poli- 
cies and assure strong enforcement. We urge the Presi- 
dent to make civil rights a national priority again. 



II. Congress 

In 1995, the Commission wrote of the chal- 
lenge posed by the changes resulting from the 1994 
elections: 

The gains that have been made over the 
past three decades have been made possible 
only because Republicans and Democrats 
stood together in Congress and elsewhere. But 
it is by no means certain that there remains a 
cadre of Republicans in the new Congression- 
al leadership that is committed to continued 
progress in extending equality of opportunity. 
Some Congressional committee chairs may 
use their oversight authority to deter the use 
of affirmative civil rights remedies by federal 
agencies. Other threats to civil rights laws 
many come more indirectly, in the form of 
cutbacks in the collection of racial data, and 
in curtailing education, job training, and 
social service funds needed for the effective 
exercise of civil rights. 

Although, as expected, cuts to labor, health, and 
education programs were attempted, in the end many 
were stymied by election year pressures and the 
desire by the Republican minority to avoid blame for 
more government shutdowns. Instead, the most direct 
Congressional threat to affirmative civil rights reme- 
dies would come from an unlikely source — Senator 
Robert Dole, who in 1986 had helped ward off an 
attack on the affirmative action provisions of the 
Executive Order on federal contractors. In 1995, Sen- 
ator Dole introduced legislation co-sponsored by Con- 
gressman Charles Canady designed to repeal virtually 
all government policies that used race or gender as a 
factor in promoting job opportunity for minorities and 
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women. The Dole/Canady bill (the so-called “Equal 
Opportunity Act”) prohibited federal agencies and 
their employers from “grant(ing) a preference to any 
individual or group based in whole or in part” on race, 
color, national origin, or gender. “Preference” was 
defined very broadly as “any preferential treatment” 
and was specifically “not limited to any use of a . . . 
numerical objective.” 

The Dole/Canady bill would have struck down even 
affirmative action that remedies specific, identifiable 
discrimination, and would have barred the federal gov- 
ernment from entering into court-approved settlements 
to redress discrimination if the settlement included a 
“preference” as defined by the bill. Furthermore, while 
the bill explicitly prohibited only government affirma- 
tive action programs and policies, there was serious 
concern about how it would have affected voluntary 
affirmative action by employers or universities. 

In mid-July 1996, Republican Congressional lead- 
ers announced that they would drop (at least for 1996) 
the broadside attack on affirmative action embodied 
in the Dole/Canady bill, in favor of a narrower attempt, 
favored by Representative Jan Meyers, Chair of the 
House Small Business Committee, to eliminate the 
8(a) program. The 8(a) program, administered 
through the Small Business Administration and enact- 
ed in response to specific Congressional findings of 
widespread discrimination against minority contrac- 
tors, is a business development program designed to 
assist socially and economically disadvantaged busi- 
nesses. Representative Meyers’ bill (entitled the 
“Entrepreneur Development Program Act of 1996”) 
would strip the SBA of this contracting authority. The 
bill, introduced in August 1996, did not progress far- 
ther than a hearing in the Small Business Committee. 

Another line of attack on affirmative action was 
launched in 1995 by Senator Phil Gramm, who had 
been Senator Dole’s rival for the Republican nomina- 
tion. Senator Gramm introduced anti-affirmative 
action legislation in the form of riders to appropria- 
tions bills (including an amendment which would 
have incorporated the Dole/Canady bill into the State- 
Justice-Commerce appropriations bill). All three of 
these anti-affirmative action amendments were 
defeated in the Senate. 



The final days of the 104th Congress were taken 
up with intense activity on measures that called for 
a drastic change in government’s commitment to 
serve those in need. Of these, probably the most sig- 
nificant was legislation that ended more than 60 
years of the federal government’s guarantee of assis- 
tance to the poor. The new welfare law adopts a 
block grant approach, giving states vast new authori- 
ty and power over benefits. In addition, the legisla- 
tion includes new eligibility restrictions, new limits 
on the duration of aid, new cuts to the food stamp 
program, and denies legal immigrants numerous fed- 
eral benefits. Despite stated misgivings, the Presi- 
dent, who during the 1992 campaign had pledged to 
“end welfare as we know it,” signed the bill into law 
in August 1996. 

Wrapped in Congress’ omnibus spending package 
was legislation addressing illegal immigration. Among 
other things, the legislation increases funding for bor- 
der patrols, expedites deportation procedures, and 
drops previous protections for immigrants seeking 
asylum. Congress was unsuccessful, however, in most 
of its attempts to restrict legal immigration, including 
an effort to include language in the bill that would 
deny benefits to legal immigrants. 

On the other hand, Congress also passed separate 
measures designed to aid working Americans — one 
that raised the federal minimum wage and another 
that allowed workers to maintain insurance coverage 
if they lose or leave their jobs. In addition, a measure 
to ban employment discrimination based on sexual 
orientation, the Employment Non-Discrimination Act 
(endorsed by the Commission in 1995), was narrowly 
defeated in the Senate, by a 49-50 vote. 

In its 1995 report, the Commission noted its con- 
cern that “some Congressional committee chairs may 
use their oversight authority to deter the use of affir- 
mative civil rights remedies by federal agencies.” As 
matters turned out, our fears were not overstated. As 
one member of the House Committee on the Judiciary 
observed, the House Subcommittee on the Constitu- 
tion in the 104th Congress held numerous hearings on 
proposals to curb civil rights remedies, but none on 
the persistence of discrimination. 

In the 1950s and 1960s, Congress established 
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mechanisms for gathering facts on the pervasiveness 
of discrimination, a process that led to the adoption of 
the contemporary civil rights laws. If Congress is to 
have any legitimate basis for cutting back on reme- 
dies adopted under these laws, it must launch an 
investigation into whether pervasive institutional dis- 
crimination is a thing of the past. The evidence of the 
Texaco case and other recent cases suggests that Con- 
gress cannot in good conscience reach the conclusion 
that affirmative remedies are no longer needed. 

And as Assistant Attorney General Patrick stated 
in his authorization request to Congress, “in order to 
oppose discrimination in theory, you must have vigor- 
ous enforcement in fact, and you need a strong and 
effective array of tools to address the problem.” 3 The 
Commission offers this report to Congress in the hope 
that it will assist them in addressing the steps that 
must be taken to set the nation on the path to equali- 
ty of opportunity once again. 



III. The Continuing Struggle: 

A Challenge to the Clinton 
Administration 

In 1903, W.E.B. Du Bois predicted that the problem 
of the twentieth century would be “the problem of the 
color line.” As we approach the millennium in a nation 
still roiled by racial and ethnic conflict, the validity of 
DuBois’ prediction threatens to extend into the next 
century. One of the things we have learned is that law 
can be a powerftd tool in rectifying discrimination and 
in creating opportunities that the law once denied. The 
evidence of this is in the striking progress that many 
people of color, women, and disabled people have made 
in the last three decades through affirmative action 
programs and other affirmative steps by government 
and the private sector to increase opportunities in 
employment, education, and housing. But at the same 
time we have learned how entrenched prejudice and 
fear remain in this nation and how much damage they 
have inflicted on their victims. The evidence of this is 
distressingly available in the lives of black and Latino 
children bom into great concentrations of poverty in 
inner cities and growing up with no real hope of educa- 
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tional or economic advancement. It can be seen in the 
struggles of single mothers for economic security, in 
the continuing efforts of disabled people to overcome 
stereotypes in order to prove their potential, in the 
racial and ethnic conflicts that have erupted in Los 
Angeles, Crown Heights, St. Petersburg, and elsewhere. 

As the Clinton Administration embarks on its second 
term, the President, the Congress, and the nation face a 
number of formidable challenges. New social science 
research as well as the practical experience of many 
decades tells us that the enormous racial and economic 
isolation suffered by blacks and Latinos in the inner 
cities of the nation stunts their educational and eco- 
nomic development and contributes to a pathology that 
poisons the environment for all who lack the means to 
escape. The President has spoken with understanding 
and empathy about the plight of people who are 
trapped in these circumstances, but he has yet to pro- 
pose policies that will enable people to change their 
lives. Indeed, the (hying up of housing subsidies for low- 
and moderate-income families is choking off one of the 
few effective means that people have had to obtain 
decent shelter and improve their economic prospects. 
In addition, recent Supreme Court decisions terminat- 
ing school desegregation remedies threaten to return 
hundreds of thousands of children of color to schools 
with large concentrations of poverty, leaving them with 
drastically reduced educational opportunities. 

It is a measure of the regression the nation has suf- 
fered that these matters, discussed forcefully in the 
Kemer report and other reports of that era, are 
rarely mentioned in the national policy dialogue 
today, and are certainly not the subject of policy rec- 
ommendations. Nor, despite the conventional wisdom 
that state governors and legislators will do a better 
job than the federal government in devising solutions 
to problems, is there wisdom and courage emerging 
from the statehouses of the nation on how to deal 
with issues of racial and economic deprivation. It is 
the view of the Commission that there is no more 
urgent task facing the President than explaining to 
the nation how these great concentrations of poverty 
and hopelessness that exist in cities and some rural 
areas disserve the interests of all Americans and 
developing a program of action at all levels of society 
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to combat poverty, deprivation, and discrimination. 
The prospects that Congress will embrace and fund 
such an effort may be slim but the President’s effort 
may lay the foundation for future success and we 
believe that history may judge him harshly if he does 
not at least try. 

The one step that the President and Congress have 
taken over the past four years that will have the great- 
est impact on minorities and the poor is the enactment 
of the so-called welfare reform bill. It is apparent 
already that even if the legislation is successful in forc- 
ing large numbers of people off the welfare rolls and 
into the workforce, it will do little to improve the plight 
of the poor. The jobs that will be available to most (if 
jobs are available at all) will be low-skill and low-wage. 
It recently has been reported that the numbers of peo- 
ple forced to devote 50% or more of their incomes to 
obtaining housing have increased rapidly in recent 
years and that most of these are people who have jobs. 
People who must spend 50% of their incomes for rent 
obviously are not in a position to provide adequate 
nutrition or health services for themselves and their 
families. So the mere transfer of people from welfare to 
low-paying jobs will not necessarily improve the oppor- 
tunities and economic prospects of parents or their 
children. But the new welfare law is silent on these 
matters as it is on the subject of providing adequate 
day care for parents expected to work and on the utility 
of forcing young women struggling for college degrees 
to leave school in order to take low wage jobs. 

A key challenge for the Clinton Administration is to 
monitor carefully the implementation of the welfare 
law and to report on its successes and failures in help- 
ing people to lead productive lives. Another challenge 
is to assure the provision of housing, health, nutrition, 
education, and day care services that are vitally need- 
ed if welfare reform is to have any positive meaning. 
Still another critical challenge in this area is for the 
Clinton Administration to propose macroeconomic 
and economic development policies which, along with 
education and training programs, will assure that 
skilled remunerative jobs will be accessible to poor 
people. These policies must go far beyond the offering 
of subsidies to employers to locate some jobs in 
“empowerment zones” in inner cities. 



The final challenge to the Clinton Administration 
is to maintain its spirited defense of affirmative 
action policy (“mending” whenever necessary to 
assure that the policy is properly implemented) 
while stepping up the federal drive to enforce the 
civil rights laws. One of the more unattractive 
aspects of this nation’s long history on race issues is 
a seemingly infinite capacity to rationalize inaction 
in dealing with discrimination. So, in the waning 
years of the nineteenth century, it was possible for a 
Supreme Court justice to say, in explaining a deci- 
sion to narrow Reconstruction civil rights laws dras- 
tically, that the time had come when black people 
should “cease to be the special favorites of the law.” 
Now in the waning days of the twentieth century, we 
hear that affirmative action must end because we 
are a “color blind society.” While the status of people 
of color has improved materially in recent years, it 
takes a special brand of myopia not to say moral 
blindness to conclude in the year of the Texaco and 
other discrimination scandals that race no longer 
matters in American society and that affirmative 
action is no longer needed. The remedy is to contin- 
ue the struggle against discrimination in all its forms 
and manifestations. While leadership at all levels is 
needed, history from Abraham Lincoln to Lyndon 
Johnson teaches that progress occurs when Presi- 
dents are prepared to educate citizens and take 
decisive action. 

If President Clinton will exercise leadership, there 
is every reason to believe the nation will make more 
progress. Despite the persistence of racial and eth- 
nic tensions, today in the nation there are an 
increasing number of communities, workplaces, and 
college campuses where people live, work, and study 
together, productively and in harmony. Despite the 
tensions spurred by the increased immigration of 
people of color from around the world, the new 
diversity is enriching our society and increasing our 
economic strength. So it is possible to envision a day 
when the “problem of the color line” will no longer 
be the problem of American society and when we 
can celebrate the benefits of diversity in the knowl- 
edge that everyone’s talents and potential can be 
developed to the fullest. 
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Recommendations of the Commission 



The Commission offers the following recommen- 
dations designed to make tangible the promise of 
equal opportunity. 



Presidential Leadership 
and Appointments 

1. Reaffirm National Commitment to Equal 
Opportunity 

We recommend that the President reaffirm our 
national commitment to equal opportunity for 
all Americans by exercising moral leadership 
to bring the diverse threads of America together. 

In our 1995 report, the Commission urged the 
new President to help re-establish a national consen- 
sus that every American should be given the opportu- 
nity to succeed. Two years later, faced with strong 
evidence of continuing discrimination and intergroup 
conflict, we renew our recommendation, and urge 
President Clinton to make assuring equality of oppor- 
tunity for all persons one of his Administration’s 
highest priorities for the second term. Although the 
President has taken important steps in this direction, 
there is much more that he and his Administration 
can do to move the nation forward in the civil rights 
area. Strong enforcement of civil rights laws and 
court decisions and support for the enactment of 
other legislation are essential to provide access to 
equal opportunity. 

2. Support Efforts of Civil Rights Working Group 

We recommend that the President renew the 



mandate of the Civil Rights Working Group that 

he created last term and make support for the 

Group’s work a high priority for his 
Administration. 

In our previous reports, the Commission urged 
the President to establish an interagency, Cabinet- 
level task force to address immediately the problems 
of intergroup tensions and conflicts, and to develop 
and submit to him within 60 days a coordinated 
action plan for dealing with the causes and conse- 
quences of these conflicts. We recommended further 
that this task force include representatives from the 
Executive Office of the President, the heads of all 
Departments, as well as representatives from the U.S. 
Civil Rights Commission and the Equal Employment 
Opportunity Commission. 

In our 1995 report, we noted that the Adminis- 
tration had addressed one part of this recommenda- 
tion by establishing a Civil Rights Working Group, 
whose mission was to “identify barriers to equal 
access, impediments to effective enforcement of the 
law, and effective strategies to promote tolerance 
and understanding in our communities and work- 
places” and to otherwise “evaluate and improve the 
effectiveness of federal civil rights enforcement mis- 
sions and policies.” Named as co-chairs of the Work- 
ing Group were the Attorney General and the 
Director of the Office of Management and Budget, 
with the following Administrative officials serving as 
members: Secretary of the Treasury, Secretary of 
Commerce, Secretary of Agriculture, Secretary of the 
Interior, Secretary of Education, Secretary of HHS, 
Secretary of HUD, Secretary of Labor, Secretary of 
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Transportation, Secretary of Veterans Affairs, Admin- 
istrator of EPA, Chair of the EEOC, Assistant to the 
President for Economic Policy, Assistant to the Presi- 
dent for Domestic Policy, and the Assistant to the 
President and Director of Public Liaison. The Presi- 
dent also invited the Chairperson of the U.S. Commis- 
sion on Civil Rights to participate on an informal 
basis, as well as encouraged all Cabinet officers and 
agency heads to participate. 

In his Executive Order establishing the Working 
Group, the President directed the Group to “advise 
appropriate Administration officials and me on how 
we might modify federal laws and policies to 
strengthen protection under the laws and on how to 
improve coordination of the vast array of federal pro- 
grams that directly or indirectly affect civil rights,” 
and to provide a progress report regarding its activi- 
ties no less than every six months. 

Although the President is to be commended for 
establishing the Working Group, it is clear that the 
Group has fallen short of its directives and designat- 
ed time frames. The need for such an interagency 
task force still exists, not only to develop an action 
plan for dealing with the causes and consequences of 
increasing intergroup conflict but also to address 
specific threats to civil rights remedies, such as those 
posed by California’s Proposition 209, which threat- 
ens to end all non-court-ordered state affirmative 
action programs in public education, employment, 
and contracting. 

3. Designate a White House Official 

with Responsibility for Civil Rights Policy 

We recommend that the President vest civil 
rights responsibility with an official in the 
White House who reports directly to the Presi- 
dent. This official’s responsibility should 
include providing guidance and direction to 
agency and department heads. 

In our 1995 report, the Commission wrote that 
one manifestation of the White House’s failure to pro- 
vide clear direction on civil rights policy is the 
absence of a person at the White House with desig- 
nated civil rights responsibility. 



After four years, this gap continues to be a glar- 
ing one. While the President moved decisively to 
assure that the threat to affirmative action was han- 
dled by people with civil rights expertise and sound 
policy judgment, the need is not limited to crisis 
management. Such an official is needed to help 
develop a comprehensive policy to provide opportuni- 
ties to those trapped by poverty and discrimination in 
cities throughout the nation. Such a person is needed 
more than ever to provide coordination where civil 
rights issues cross policy lines, and to provide guid- 
ance and, on occasion, political assistance where 
civil rights issues are controversial or sensitive. 

4. Appoint Judges with Commitment to Equal 
Justice Under Law 

We recommend that the President require his 
judicial nominees to share his commitment to 
equal justice under law. We also urge the Presi- 
dent to continue his pledge for diversity in his 
judicial appointments by including in his 
selections qualified women and minorities 
committed to equal justice under law. 

The President has already named a good many 
highly qualified and distinguished attorneys to the 
federal courts who reflect the diversity of America 
and share his commitment to equal justice under 
law. Even so, for various reasons, including a reluc- 
tance to nominate or support candidates thought to 
be “controversial,” as well as delays in the nomina- 
tion and confirmation process, the President has 
hardly made a dent in the largely conservative judi- 
ciary appointed by his Republican predecessors. 

It is important that vacancies be filled with qual- 
ified women and minorities who share the Presi- 
dent’s commitment to equal justice under law. The 
President should consider people with vaiying back- 
grounds and views, provided they have a commitment 
to equal justice under law. As the Commission noted 
in its 1995 report, it is especially important for the 
President to avoid backing away from potential nomi- 
nees with distinguished records and strong commit- 
ment to equal opportunity simply because they may 
be controversial. It is also critical that the Republi- 
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can leadership in the Senate abandon the tactics of 
delay and unfair opposition that politicized the 
process last term and return to the bipartisanship 
that has historically characterized the nominations 
process. 

5. Develop Comprehensive Urban Policy 
to Provide Opportunity to Economically 
Disadvantaged Citizens 

We recommend that the President develop a 
comprehensive urban policy designed to pro- 
vide opportunity to economically disadvan- 
taged citizens, particularly minorities who live 
in high concentrations of poverty in inner 
cities. 

In our 1995 report, the Commission wrote that 
almost all of the public discussion about inner cities 
centers on pathology and concerns proposals to insti- 
tute punitive measures such as cutoffs of welfare 
benefits to unmarried mothers and more stringent 
sentences for repeat criminal offenders. Whatever 
the merits of such proposals maybe, they deal almost 
exclusively with how to deal with problems after they 
have arisen rather than with prevention. Accordingly, 
we stated that it was vitally important that the new 
Clinton Administration develop and present an alter- 
native (or complementary) vision. 

The new welfare legislation that the President 
recently signed into law is the most obvious manifesta- 
tion of the pathology-driven focus noted by the Com- 
mission in its 1995 report. Many barriers will need to 
be overcome if the welfare reform policies embodied 
by the new law are to be effective, including: 

• the lack of remunerative work in central cities; 

• the lack of education and training to prepare peo- 
ple for work; 

• the lack of critical services such as health care 
that are needed to support families and help peo- 
ple prepare for remunerative work. 

Moving people from welfare to work will be of 
little utility if the work is so unremunerative that 
people cannot afford necessities such as adequate 
health care and shelter, support their families, and 



provide better prospects for their children. A com- 
prehensive urban policy which addresses these barri- 
ers is vitally important. 

This policy should address such basic and criti- 
cal needs as immunization and health treatment, 
adequate nutrition, job training, and education. It 
should deal with housing opportunities in cities and 
suburbs and how economically disadvantaged citi- 
zens will be given access to public services on terms 
that will give them the same kinds of opportunities as 
those eryoyed by the more affluent. It should also 
address how economic measures such as empower- 
ment zones will provide effective incentives for job 
creation in inner cities. 

President Clinton should also discuss candidly 
the barriers that continued racial prejudice and mis- 
understanding pose to constructive solutions to our 
urban problems and the ways in which we can sur- 
mount barriers of racial prejudice and fear. 

6. Revitalize the Equal Employment Opportunity 
Commission 

We recommend that the President make revital- 
izing the Equal Employment Opportunity Com- 
mission a high priority for his Administration. 

While the Clinton Administration made a good 
beginning in its efforts to revitalize the Equal 
Employment Opportunity Commission, much more 
can be done to fully revitalize the nation’s lead EEO 
enforcement agency. First, EEOC leadership should 
commit themselves, beyond making public state- 
ments and directives, to using systemic approaches 
to law enforcement, such as class action lawsuits. In 
working up its investigations and charges, the Com- 
mission should actively use employment “testers” as 
an additional tool for investigating and uncovering 
systemic discrimination. Second, the EEOC’s 1996 
agreement with the Federal Mediation and Concilia- 
tion Service carries much potential to reduce the 
agency’s backlog of complaints, it is important for the 
EEOC to ensure that its ADR programs be accompa- 
nied by appropriate safeguards to ensure fairness to 
discrimination victims. Third, it remains important 
for the EEOC to issue guidance to employers about 
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unresolved issues relating to employment protec- 
tions. Finally, the EEOC should take assertive posi- 
tions in its regulations, policy guidelines, and 
litigation, to ensure that federal anti-discrimination 
laws accomplish their remedial purposes. 

7. Revitalize the United States Commission 
on Civil Rights 

We recommend that the President make revital- 
izing the United States Commission on Civil 
Rights a high priority for his Administration. 

A strong, independent, bipartisan United States 
Commission on Civil Rights could make an important 
contribution to monitoring federal civil rights 
enforcement and could help shape the future direc- 
tion of federal policy that seeks to provide equal 
opportunity for all Americans. A revitalized Commis- 
sion, by combining its fact-finding powers with a 
renewed sense of mission, could again become a sig- 
nificant voice in identifying and seeking solutions to 
the critical problems confronting our nation in the 
field of civil rights. 

President Clinton made an important first step 
toward remedying the Commission’s loss of stature 
and direction by appointing Chair Mary Frances 
Berry. He should continue these efforts by supporting 
additional funding for the agency, as well as by 
opposing legislative efforts to restrict the tools — 
such as its fact-finding powers — needed by the 
Commission to perform its mission. 



Federal Civil Rights Policies 
and Remedies 

8. Provide Necessary Tools for Enforcement 

We recommend that the President send a clear 
message to all federal departments and agen- 
cies that he expects civil rights laws to be 
enforced by ensuring that the agencies receive 
the tools needed to perform law enforcement 
and to implement appropriate monitoring and 
information collection policies. 



The decline of civil rights enforcement during 
the 1980s was marked by a diminution of resources to 
perform law enforcement, failures to investigate and 
monitor, and the failure by enforcement agencies to 
collect the data necessary to assess compliance with 
civil rights laws. 

Effective law enforcement is not possible with- 
out adequate resources. A critical task for the Clin- 
ton Administration in the next term is to ensure that 
the civil rights law enforcement agencies have the 
tools needed to perform their mission. An important 
aspect of the challenge is to assure that civil rights 
protections are afforded in programs such as welfare 
where power and responsibility have devolved to the 
states through block grants. 

This does not necessarily mean significant 
increases in agency appropriations. When statistical 
data is collected and analyzed properly, the agency 
may detect patterns or practices that can be investi- 
gated and resolved more efficiently than on a com- 
plaint-by-complaint basis. When agencies establish 
effective mechanisms for early resolution of cases 
through conciliation or other means of alternative 
dispute resolution, they save the costs of later inves- 
tigation and enforcement. When department and 
agency heads provide clear regulatory guidance on 
the steps needed to comply with the law, and make 
clear their willingness to employ sanctions against 
violators, many institutions will comply without the 
need for protracted agency litigation. 

In addition, investing in the professional devel- 
opment needed to assure that staff possess skills in 
statistical analysis, negotiation, dispute resolution, 
and other areas, will pay dividends in cost-effective 
performance. 

In the end, of course, ineffective enforcement 
which permits discrimination to continue causes 
additional economic loss to the nation in wasted 
potential. 

The ill-advised decision by the Department of 
Education’s Office for Civil Rights to suspend data 
collection for 1996 provides an example of the contin- 
uing need for vigilance on this issue. 

For all these reasons, President Clinton should 
make clear his intention to ensure that all federal 
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civil rights agencies have the tools needed to perform deciding whether school districts have reached 

their mission effectively. unitary status. 



9. Use Affirmative Remedies for Violations 
of Civil Rights Laws and Encourage Use 
of Affirmative Action Plans 

We recommend that the President direct the 
departments and agencies of the federal govern- 
ment to continue to use affirmative action reme- 
dies for violations of the civil rights laws and to 
encourage the use of voluntary affirmative 
action plans. 

In its 1995 report, the Commission wrote that 
after years of bipartisan support, federal affirmative 
action policy had become politicized recently. Today, 
although supported by the Clinton Administration, 
the utility of affirmative action as a remedial tool is 
being undermined by attacks on the concept by the 
courts, as well as by federal and state legislatures. 
Recently, California voters passed Proposition 209, 
which threatens to end all non-court-ordered state 
affirmative action programs in public education, 
employment, and contracting. In the wake of Propo- 
sition 209’s passage, it is expected that affirmative 
action opponents in other states will seek to offer or 
revive similar state initiatives. 

President Clinton has concluded that affirmative 
action policy works and moreover, that society cannot 
afford the costs of its abandonment. He and his 
Administration have taken strong and reasoned posi- 
tions in defense of the policy. The Commission rec- 
ommends that the President reinforce these actions 
by sending clear messages to all federal departments 
and agencies that he expects them to enforce civil 
rights laws and affirmative action remedies. Joining 
in the court challenges to Proposition 209 as well as 
combatting similar assaults on affirmative action 
elsewhere would also demonstrate the Administra- 
tions commitment to the policy. 

10. Further Equal Educational Opportunities 

a. We recommend that the President direct the 
Departments of Justice and Education to pro- 
vide guidance on the appropriate criteria for 



In prior reports, the Commission has stated its 
view that school desegregation decrees should not be 
dissolved until all vestiges of prior discrimination 
have been eliminated. These vestiges include housing 
discrimination, as well as educational deficits that 
continue as a result of prior school desegregation. 

As the Commission has noted in previous stud- 
ies, school desegregation remedies when properly 
implemented have been an important tool in improv- 
ing the educational performance of minority children 
and providing them with access to higher education 
and employment opportunities. To permit a return to 
segregation would place m^jor barriers in the path of 
the Clinton Administration’s professed goal of 
preparing all children for the education and employ- 
ment challenges of the next century. 

Critical questions still remain concerning the 
dissolution of desegregation orders and government 
policy in this area. This is especially true in the wake 
of the Supreme Court’s 1995 decision in Missouri v. 
Jenkins, which among other things held that 
attempting to attract white students back into the 
Kansas City school district from the suburbs was not 
a legitimate basis for requiring the state to fund edu- 
cational improvement programs. The Departments of 
Justice and Education should provide guidance on 
the appropriate criteria for deciding whether school 
districts have reached unitary status. Such guidance 
should make clear that states and school districts are 
responsible for eliminating as far as practicable the 
housing and education vestiges of segregation. 

b. We recommend that the President direct the 
Department of Education to vigorously monitor 
implementation of the provisions of the Elemen- 
tary and Secondary Education Act designed to 
ensure that children with limited English profi- 
ciency (LEP) are not denied educational ser- 
vices under Title I. 

Inflation and years of neglect by government offi- 
cials in prior administrations have taken a large toll 
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on the programs to provide services to language 
minority students. At the same time, the population 
of children with limited English proficiency contin- 
ues to rise. Serious attention must be given to the 
needs of this growing population. 

Despite the fact that they are eligible for educa- 
tional services, there is evidence that language 
minority students are not being adequately served. 
For example, in many instances, language minority 
students are inappropriately placed in special educa- 
tion classes solely because of their limited English 
language skills. 

Accordingly, the federal government must take 
the lead in vigorously monitoring implementation of 
the provisions of the Elementary and Secondary Edu- 
cation Act designed to ensure that LEP children are 
not denied the educational services to which they are 
entitled. Often school districts incorrectly assume 
that help for LEP children in reading is being afford- 
ed through bilingual programs and that Title 1 
resources need not be made available. 

c. We recommend that the President direct the 
Department of Education to institute an inves- 
tigation of the ways in which tracking and abil- 
ity-grouping deny equal educational 
opportunity to minority students, and provide 
guidance to states and local school districts on 
how to eliminate violations and substitute 
nondiscriminatory policies that are education- 
ally sound. 

In-school segregation is an acute problem even 
in school districts that have been under court order 
to desegregate school buildings. Devices that easily 
lead to in-school segregation include tracking and 
other forms of ability-grouping, which result in isola- 
tion of students for significant portions of the school 
day on the basis of race and socioeconomic status. 

With few exceptions, ability-grouping routinely 
denies educational opportunity to children of color, 
LEP children, and children from low-income families, 
for these children are disproportionately tracked into 
lower-achieving classes. Although proponents of abil- 
ity-grouping justify the practices on educational 
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grounds, increasingly, researchers have determined 
that tracking and other practices work significant 
harm on children in the “lower” tracks, while yielding 
scant, if any, real improvement in achievement for 
those in the “higher” tracks. Moreover, the underly- 
ing methods to select children for tracks (including 
assessment instruments and teacher evaluations) 
may themselves be culturally or racially biased. 

Finally, educationally sound instructional 
approaches are available as an alternative to track- 
ing. They are premised on the belief, now commonly 
accepted by educators and policymakers, that all 
children can learn advanced, challenging academic 
content. These efforts, which focus on improving 
teacher and school expectations for disadvantaged 
students, include intensive teacher training, coopera- 
tive learning and team projects, tutoring, and extend- 
ed time on task ( e.g ., before and after school 
programs). 

11. Defend Minority Opportunity Districts 

We recommend that the Department of Justice 

( a) continue to defend vigorously Congressional 
districts drawn up with the purpose of enhanc- 
ing the electoral influence of minority citizens; 

(b) continue to press forward with challenges to 
political districting systems that systematically 
prohibit minority communities from electing 
candidates of their choice; and (c) consider, in 
appropriate circumstances, the exploration of 
alternative districting devices. The Department 
should also participate in cases involving state 
districts where similar issues are involved. 

In the recent cases Shaw v. Reno, Miller n John- 
son, Shaw v. Hunt, and Bush u Vera, the Supreme 
Court has imposed increasingly more difficult imped- 
iments to the creation of Congressional districts 
designed to enhance the voting influence of minority 
citizens and has denounced such districts as “racial 
apartheid.” These decisions ignore the long history of 
racial discrimination against minority citizens and 
the persistence of racially polarized voting patterns. 
Absent affirmative efforts to enhance their voting 
influence, minorities in many states will continue to 
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be shut out of opportunities to elect candidates of 
their choice. 

The Department of Justice has demonstrated its 
commitment to aggressive enforcement of the Voting 
Rights Act by establishing a voting rights task force 
that has involved the Department in court challenges 
in these cases. We urge the Justice Department to 
continue to defend vigorously minority opportunity 
districts in court, as well as to press its challenges to 
districting systems that systematically prohibit 
minority communities from electing candidates of 
their choice. The Department should also participate 
in cases involving state districts which raise similar 
issues. We also urge the Department to educate the 
public on the continuing need for positive action on 
voting rights. The Department should also consider, 
in appropriate circumstances, encouraging the explo- 
ration of alternatives such as multi-member districts 
that utilize cumulative voting mechanisms — which 
enable minority voters as well as members of all pos- 
sible groups to ei\joy greater electoral opportunities. 

12. Enforce National Voter Registration Act 

We recommend that the Clinton Administration 

ensure compliance with, and aggressively 

defend against assaults to, the National Voter 
Registration Act. 

The National Voter Registration Act, which went 
into effect in most States on January 1, 1995, is 
intended to increase electoral participation by elimi- 
nating existing barriers to voter registration. In its 
1995 report, the Commission wrote that the Act was 
expected to play an important role in restoring faith 
in the democratic process by enlarging the pool of 
voters as well as by ensuring that registration 
processes are implemented in a nondiscriminatoiy 
manner. 

The Act has succeeded in expanding voter rolls, 
although it is clear that community outreach efforts 
are needed to inform newly registered voters how to 
exercise their rights once registered. Moreover, 
although the Clinton Administration has successfully 
defended the Act against challenges, it remains criti- 
cal for the Administration not only to ensure compli- 



ance with the Act, but also to aggressively defend 
against efforts to nullify the Act’s protections. 

13. Promote Public and Private Efforts to Meet 
Challenges Posed by Intergroup Tensions and 
Conflicts 

We recommend that the President use his bully 
pulpit to promote public and private efforts to 
meet the challenges posed by intergroup tensions 
and conflicts. He and his cabinet should identify 
initiatives that have been successful in reducing 
prejudice, building democracy encouraging citi- 
zen action, and other training and education 
outreach measures designed to address the caus- 
es and consequences of these conflicts. 

In previous reports, the Commission stated that 
the dismal state of ethnic and race relations was a 
critical domestic issue confronting the nation, and 
noted that the growing tensions between groups 
threatened to undermine the nation’s economic and 
moral progress. 

The problems of intergroup tensions and con- 
flicts have, if anything, grown worse and need to be 
addressed even more urgently. The U.S. Commission 
on Civil Rights and the Department of Justice’s Com- 
munity Relations Service, as well as other agencies, 
have roles to play in addressing the causes and conse- 
quences of these tensions and conflicts. Private orga- 
nizations (including this Commission) certainly would 
respond to a call to provide assistance in this effort. 



14. Oppose Threats to Rights of Immigrants 

We recommend that the Administration oppose 
threats to equal opportunity for immigrants 
contained in legislation such as California’s 
Proposition 187 and other immigration reform 
legislation, both adopted and proposed. We also 
recommend that the President work to restore 
cuts to assistance to legal immigrants con- 
tained in the new welfare law 

In its 1995 report, the Commission described the 
threat to equal opportunity and to the Supreme 
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Court’s Plylerv. Doe decision (holding it was uncon- 
stitutional for a state to deny free public education to 
children of undocumented aliens) posed by Califor- 
nia’s Proposition 187, which would deny public edu- 
cation, non-emergency health care, and social 
services to undocumented immigrants. The Commis- 
sion renews its recommendation that the Justice 
Department support challenges to Proposition 187, 
and expands it to extend to other legislative threats 
to immigrant rights that have since been raised in 
Congress. For example, the new welfare legislation 
signed by the President contains deep cuts to aid to 
legal immigrants — assistance which helps immi- 
grants in becoming self-supporting, contributing citi- 
zens. Congress also passed legislation restricting 
illegal immigration that includes provisions to expe- 
dite deportation procedures barring judicial review 
for aliens convicted of certain crimes and abandons 
previous protections for aliens seeking asylum. 
Although the White House was successful in staving 
off an attempt to include restrictions to legal immi- 
grants in the bill, it is expected that efforts to restrict 
legal immigration will be renewed in the next Con- 
gress. The President has indicated that he will under- 
take to “soften” the harsher provisions of the welfare 
law, including those pertaining to immigrants. He 
and his Administration can demonstrate their will- 
ingness to hold fast to that commitment by working 
to restore the cuts in assistance to legal immigrants 
contained in the law, as well as by continuing to 
oppose attempts to deny legal immigrants public 
benefits. 

15. Protect the Rights of Language Minorities 

We recommend that the Clinton Administration 
make efforts to protect the rights of language 
minorities a national priority. In particular, we 
urge the Administration to vigorously support 
and enforce the programs and protections, such 
as bilingual voting provisions, that are needed 
to give language minorities access to the equal 
opportunity promised them by civil rights laws. 

With the rise in immigration there has been a 
resurgence of nativism, manifested in part by legisla- 



tive efforts to repress foreign languages. Proficiency 
in English is an essential attribute of citizenship. But 
care must be taken to ensure that such efforts do not 
create new barriers for citizens not yet proficient in 
English, and hinder such rights and duties of citizen- 
ship as voting or receiving essential government ser- 
vices. For example, efforts to abolish bilingual voting 
provisions and to restrict educational programs that 
make some instructional use of a student’s native 
language serve to exacerbate tensions without 
accomplishing legitimate objectives. 

Furthermore, such language restrictions can 
play a key role in national origin discrimination. 
Accordingly, we urge the Clinton Administration to 
make enforcement of civil rights laws designed to 
protect language minorities a national priority. In 
addition, the Administration must continue its efforts 
to address the critical needs of the rapidly increasing 
number of language minorities, and to support and 
maintain the programs that are needed to give these 
Americans access to the equal opportunity promised 
by civil rights laws. 

16. Support the ADA 

We recommend that the President support the 

continued strength of the Americans with Dis- 
abilities Act. 

In 1991, we noted that perhaps the most impor- 
tant consequence of the Americans with Disabilities 
Act (ADA) would be to help change the way America 
treats persons with disabilities, paving the way for 
greater participation by disabled citizens in all 
aspects of society. 

In its 1995 report, the Commission wrote that in 
the wake of the November 1994 elections, attacks on 
the ADA and on disability civil rights had surfaced, 
threatening the fulfillment of the promises of the 
Act. Those Congressional attacks have continued 
today. Although the federal agencies charged with 
enforcing the ADA have placed a high priority on its 
enforcement, they need adequate resources to do so. 
The response of the Clinton Administration will be a 
gauge of the extent and depth of the President’s sup- 
port of disability rights. We urge the President to 
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work vigorously to protect the civil rights of persons 
with disabilities, and to support the continued 
strength of the ADA. 



New Legislative Remedies 

17. Close the Minority Health Gap 

We recommend that the President make 
improving minority health and closing the 
health gap between whites and minorities a 
national priority. 

Because minority Americans are less likely than 
other groups to be covered by private health plans, 
universal health benefits coverage should have a sub- 
stantially beneficial impact on minorities, expand 
their access to health care, and thereby help reduce 
the health gap. 

Since the setback imposed by his earlier failure 
to enact a broad-ranging health care initiative, the 
President has moved incrementally, supporting, for 
example, a bill that allows workers to maintain insur- 
ance coverage if they lose or leave their jobs. For the 
new term, President Clinton has indicated that he 
would push for expanding access to health insurance 
for children, large proportions of whom are minority. 
We urge the President demonstrate this commitment 
by proposing measures that will address the critical 
health needs of the poor and disadvantaged. 

18. Ensure that New Legislation Does Not Impair 
Civil Rights Programs and Safeguards 

We recommend that Congress take steps to 
ensure that legislation designed to reduce regu- 
lation or accomplish other legitimate legislative 
objectives does not impair civil rights programs 
and safeguards. 

Legislation designed to reduce regulation or 
accomplish other legitimate objectives may have the 
effect of impairing civil rights enforcement and the 
realization of equal opportunity. For example, pro- 
posals to reduce the paperwork burden of private 
industry may prevent the collection of racial and eth- 



nic data needed to enforce the civil rights laws. The 
Congressional leadership should establish proce- 
dures for examining all legislation to which it wishes 
to give priority, to ascertain its effect on civil rights. 
Where there is a potential adverse impact, the legis- 
lation should be deferred until adequate civil rights 
protections are devised. 

19. Support Passage of Pending Legislation 
on Equal Employment Opportunity, Equal 
Remedies, and Justice for Wards Cove Workers 

We recommend that the President support pas- 
sage of the following civil rights legislation: 

The Employment NonrDiscriminatton Act 

The Employment Non-Discrimination Act is new 
legislation modeled after Title VII of the Civil Rights 
Act of 1964 and is designed to cover the same entities 
as Title VII without disturbing Title VII’s protections 
against discrimination based on race, color, national 
origin, gender, and religion. The Act prohibits 
employers from discriminating against any employee, 
gay or heterosexual, based on that employee’s per- 
ceived or actual sexual orientation. (Unlike Title VII, 
however, employers would not be required to justify 
neutral practices that have a disparate impact on 
people of a particular sexual orientation or to engage 
in affirmative action.) 

The Act has received support from an impressive 
coalition of civil rights groups, gay rights groups, reli- 
gious groups, women’s groups, and Democratic and 
Republican members of Congress. In the last Con- 
gress, the Act was only narrowly defeated in the Sen- 
ate by a 49-50 vote. Endorsement of the Act would 
demonstrate a firm commitment to ensuring and 
expanding equal employment opportunity for all. 

The Equal Remedies Act 

The Equal Remedies Act would ensure that vic- 
tims of intentional, on-the-job discrimination on the 
basis of gender, religion, and disability receive full dam- 
ages to compensate their losses. The Civil Rights Act of 
1991 places an arbitrary cap on damages for victims 
of such discrimination — a cap that does not exist 
for victims of race or national origin discrimination. 
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The Equal Remedies Act will remove the damages 
cap and so establish for all groups the full range of 
remedies that only some now eqjoy. The availability 
of damages coupled with stronger alternative dispute 
resolution procedures at the EEOC may provide real 
incentives for out-of-court settlements of meritorious 
discrimination claims. 

The Justice for Wards Cove Act 

The Justice for Wards Cove Act is also designed 
to eliminate a loophole created by the Civil Rights 
Act of 1991. That Act reversed the Supreme Court’s 
1989 Wards Cove decision for all Title VII claims 
except for those of the original plaintiffs in that case. 
Simple fairness requires that the Wards Cove workers 
be covered by the new legal standard created by the 



Civil Rights Act of 1991, and receive the protection of 
that law. 

Finally, we recommend that the President, 
the Congress, the Attorney General, the Assis- 
tant Attorney General for Civil Rights, the 
Secretaries of the Departments of Health and 
Human Services and Housing and Urban 
Development, and the Chairs of the Equal 
Employment Opportunity Commission and 
the U.S. Commission on Civil Rights, and 
other appropriate subcabinet and agency offi- 
cials review and give serious consideration to 
the recommendations of the authors of the 
working papers in Part Two of this report 
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The Powerful Hand of Devolution 

by Gary D. Bass 



When most people today mention the term devo- 
lution, they tend to think of block grants, budget 
cuts, and, most recently, welfare reform. However, 
devolution includes a broader agenda that has mostly 
to do with giving local control to issues and policies 
that were once the domain of the federal govern- 
ment. This battle between federal and state/local 
control is not new; it has been a part of the public 
debate since the founding of our country. What is 
new is that a variety of federal social programs and 
public protections have developed over the past 20 to 
30 years which make the stakes in this debate much 
greater than ever before. 

In other words, devolution is no longer simply a 
philosophical debate about how the Constitution is to 
be interpreted, and no longer just a debate among aca- 
demics. It is at the heart of congressional actions and 
has practical implications for low- and moderate- 
income Americans, minorities, and the nonprofit sector 
providing services to those in need. Thus, it is critically 
important for the civil rights community to monitor 
and assess the Clinton Administration’s actions with 
regard to efforts to devolve federal responsibilities. 

Overall, the Clinton Administration strongly 
endorses limited federal government and strengthen- 
ing the hand of states. This is seen in the President’s 
effort to reinvent government where a heavy empha- 
sis is placed on increasing local flexibility. But the 
major set of actions to devolve federal responsibili- 
ties have come from Congress over the past two 
years, with the President trying to shape the agenda 
or flat out oppose it. 

This paper traces a “sleeper” bill, the Local 
Empowerment and Flexibility Act, which was a major 



devolution bill that died at the last second in the 
104th Congress and will be resurrected in the 105th 
Congress. It then turns to other efforts to grant local 
control that affect the civil rights community, includ- 
ing a new charity tax credit proposal, action on feder- 
al mandates, and general regulatory “reform.” The 
paper also discusses the impact of a proposal — the 
Istook amendment — to silence the advocacy voice 
of the nonprofit sector, ironically at a time when that 
sector’s voice is needed most. In each of these 
instances, the President’s actions are examined. 

Regardless of whether you support or oppose the 
President’s actions on these matters, an interesting 
pattern has emerged with regard to protection of 
civil rights. In nearly all of the issues covered by this 
paper, the “fix” for the civil rights community has 
been an added sentence to a bill that exempts laws, 
regulations, and programs that enforce constitutional 
rights or statutory rights that prohibit discrimination 
on the basis of race, color, religion, sex, national ori- 
gin, age, handicap, or disability. 

While this exemption helps, it is not satisfacto- 
ry. Although it ensures that federal protections 
remain for programs the prohibit discrimination 
(e.g., the Fair Housing Act), the civil rights commu- 
nity is also dependent upon federal initiatives that 
go beyond protections against discrimination, such 
as programs that serve low-income and minority 
populations (e.g., Medicaid). Without doubt, these 
behind-the-scenes laws and regulatory actions will 
have an increasingly major impact on the civil rights 
community. The formidable challenge will be to 
channel the impact into positive directions and out- 
comes. 
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I. Local Flexibility 

A. Background 

On the first day of the 104th Congress, Sen. Mark 
Hatfield (R-OR) introduced S. 88, the Local Empower- 
ment and Flexibility Act. A similar bill was introduced 
at a later date in the House by Rep. Christopher Shays 
(R-CT). 1 The Local Flexibility bill would have estab- 
lished a cumbersome process that could have resulted 
in the undermining of many public protections — and 
all without much public input. The bill would have 
allowed states and localities to waive certain federal 
laws and regulations, transfer money from one pro- 
gram area to another, consolidate state plans, change 
eligibility to programs, and much more. 

At first it appeared that most of the action on the 
bill would take place in the House. But at the last 
second, the bill was pulled from going to the floor for 
fear that the House Republicans would again be cast 
as “extremists.” As a result, most of the action took 
place in the Senate, where Hatfield was a passionate 
supporter of his bill. 

After repeated failed attempts by Hatfield to 
bring his bill to the floor on a “bipartisan” basis, he 
resorted to attaching S. 88 to an appropriations bill. 
When that appropriations bill had to be pulled, Hat- 
field set his sights on attaching S. 88 to the stop gap 
spending measure, called the Continuing Resolution. 
Ultimately, the bill was stripped from the CR and 
died in the 104th Congress. 

Rep. Steny Hoyer (D-MD) and Sen. Carl Levin 
(D-MI) have indicated an interest in developing a bill 
for the 105th Congress that would promote local flex- 
ibility. As discussed below, the Clinton Administra- 
tion has stated it strongly supports local flexibility. At 
the heart of the matter will be how local flexibility is 
defined. 

Overview of the Local Flexibility Bill 2 

Under the bill, a state or local entity [govern- 
ment or a 501(c)(3) organization] could submit flexi- 
bility plans that would: 

• Consolidate funding under two or more pro- 
grams. There were no constraints on the ability to 



shift the use of funds. For example, an eligible 
applicant could have proposed the shifting of 
funds from a education program to serve disad- 
vantaged children to the repair of roads. Or the 
eligible applicant, such as a state, could have 
commingled funds to create new block grants, 
merging several federal and state programs. 

• Consolidate state or local plans for program ser- 
vices. For example, a state plan on developmental 
disabilities might have been merged with another 
plan addressing another issue, such as mental 
health needs. While the intent may have been to 
coordinate service delivery, those constituencies 
with less political clout might have lost key atten- 
tion and services as a result. There would have 
been little opportunity to challenge the state or 
local action, except through a public hearing. 

• Change eligibility requirements under a pro- 
gram. For example, age eligibility under Head 
Start could have been changed without virtually 
any public input beyond one hearing. 

• Waive law and regulation at any level of govern- 
ment. The bill allowed the applicant to propose 
waivers if they were “necessary” to implement the 
flexibility plan. Unlike earlier versions of the bill, 
this one narrowed the types of federal waivers 
that could have been granted by agencies, but still 
had several key problems that resulted in little 
protection of public safeguards (see below). 

Under this bill, a city could have waived low- 
income targeting provisions under the Community 
Development Block Grant or changed the plan- 
ning process used under the Comprehensive 
Housing Assistance Strategy. 

The bill greatly undermined constitutional sepa- 
ration of powers by granting enormous powers to the 
executive branch to waive federal laws and change 
appropriations priorities without approval from Con- 
gress. Furthermore, the bill established a new super- 
power within the executive branch, called the 
Community Empowerment Board, that had no con- 
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gressional oversight and little public accountability, 
yet had powers to approve and monitor flexibility 
plans, identify regulations of most federal financial 
assistance programs for “revision, repeal, and coordi- 
nation,” and develop uniform grant application forms 
and release forms to share information across eligi- 
ble financial assistance programs. 

How the Hatfield Bill Would Have Worked 

The Hatfield bill permitted a state or locality to 
submit “flexibility plans” that affected any domestic 
assistance programs, including any grant, contract, 
or other form of assistance except a loan, that was 
made directly or indirectly to state, local, or tribal 
governments, or to charities covered under 501(c)(3) 
of the tax code that receive federally appropriated 
funds, or to a combination of such groups. It did not 
cover assistance programs to individuals (e.g., educa- 
tion loans), benefits provided by the federal govern- 
ment directly to individuals, entitlement programs, 
Food Stamps, or other food voucher programs (e.g., 
some WIC programs). 

As discussed above, a federal interagency coun- 
cil, called a Community Empowerment Board (CEB) 
— comprised of federal departments, Federal Emer- 
gency Management Agency, Environmental Protec- 
tion Agency, Small Business Administration, General 
Services Administration, Office on National Drug 
Control Policy, Office of Management and Budget, 
and other offices as directed by the President — 
would have been established to approve or disap- 
prove flexibility plans submitted by eligible appli- 
cants. Despite the CEB’s power to override 
congressional prerogatives and shape administrative 
decision making, there were no requirements that 
the CEB operate in the sunshine; in fact, actions 
taken by the CEB were not judicially reviewable. 

Depending on the particular version of the Hat- 
field bill, the CEB was required to announce in the 
Federal Register the receipt of flexibility plans and 
make them available upon written, request. The CEB 
was also granted the power to convene public hear- 
ings on flexibility plans. There was no requirement 
that the CEB actively obtain public comments. The 
model was similar to the Vice President’s Council on 



Competitiveness during the Bush Administration 
that reviewed regulatory proposals from agencies. 

In the final version — the bipartisan compro- 
mise — the number of flexibility plans was limited to 
a specific number. Furthermore, there would be only 
two opportunities to submit flexibility plans to the 
CEB, making it a pilot program. 

Any state, local, or tribal government eligible for 
federal financial assistance or any charity that quali- 
fies as a 501(c)(3) organization under the tax code, 
as well as a “qualified consortium” consisting of at 
least two or more of these entities receiving federally 
appropriated funds, could submit a flexibility plan to 
the CEB. 

Before sending a flexibility plan to the CEB, the 
eligible applicant was required to submit it for com- 
ment to the governor, a state legislative official, or the 
chief executive officer of a local or tribal government 
if the entity was affected by the plan. If any of the gov- 
ernmental entities disapproved of the plan or did not 
intend to seek the appropriate state waiver of law or 
regulation, the eligible applicant was to acknowledge 
this in the plan submitted to the CEB. (If the govern- 
mental entity did not respond within 60 days, the 
applicant could then submit the plan to the CEB, but 
was required to indicate that it did not receive com- 
ments from the affected governmental entity.) 

The eligible applicant was required to inform the 
affected community of the contents of the plan and 
give the public an opportunity to comment. The 
applicant was required to conduct at least one public 
hearing and submit a summary of the comments, as 
well as the applicant’s response to “significant” com- 
ments, to the CEB. 

What’s In A Flexibility Plan 

To be considered, eligible applicants were 
required to submit at least 18 items to the CEB. 
These items ranged from certification of reviews 
from state and local governments to descriptions of 
waivers to identification of geographic area served. 
Because the CEB had the authority to provide tech- 
nical assistance to eligible applicants, these plans 
were subject to revision even after being submitted 
to the CEB. 
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In most cases, the bill required the applicant to 
describe certain aspects rather than set a standard. 
For example, the flexibility plan required the appli- 
cant to identify the groups currently being served 
versus the groups that would have been served under 
the plan. The bill did not require the plan to ensure 
that at least the same groups be served, or that more 
people be served. In fact, it took no position. In this 
regard, the bill provided very few standards or crite- 
ria to guide the CEB in approving or disapproving the 
flexibility plan. 

Even in the final version of the bill, when there 
was movement in the direction of requiring greater 
accountability, there were problems. For example, 
the bill required the applicant to develop specific 
goals and measurable performance criteria that 
demonstrated how the plan would have improved ser- 
vice delivery. Unfortunately, even in this case, there 
was no standard by which to measure improvement. 
Although the bill required the applicant to compare 
performance under the plan with performance under 
existing programs, the lack of criteria to measure 
performance made the overall requirement some- 
what useless. 

The flexibility plan also required applicants to 
describe how the “goals, purposes, and intent” of 
each financial assistance program would have been 
“more effectively” met at the state, local, or tribal 
level. However, because the wording was “goals, pur- 
poses, and intent,” this requirement would not have 
applied to specific standards ( e.g ., age eligibility 
under a program). Thus, the bill left open the possi- 
bility of massive change in the federal statutory and 
regulatory requirements. Without federal statutory 
and regulatory requirements as the benchmark for 
measurement, the public would have had no assur- 
ance of what the plan could have truly accomplished. 

If a flexibility plan changed the “authority” of the 
charity under the federal financial assistance pro- 
gram, it was required to include a written consent 
from the affected charity. Without the required writ- 
ten certification, the CEB could not approve any part 
of the plan. 

The bill did require the applicant to identify 
methods for collecting data to measure performance 



and evaluate the impact of the plan on the community. 
However, this raised two problems. First, there was no 
assurance that the local or state data collection meth- 
ods would be consistent with national standards for 
data collection or that the data would be comparable 
with data collected in other communities that sought 
waivers. Thus, the waiver and consolidation process 
could have impaired the ability to draw comparable 
national data sets for evaluations and conclusions. 

Second, while the approved applicant was 
required to submit annual reports describing activi- 
ties and comparing achievements to the goals and 
performance criteria specified in the plan, there 
were no resources allocated for the CEB or agencies 
to review the data that was supposed to be collected 
and maintained by the state or local entity. (The bill 
allowed personnel to be “detailed” to the CEB and for 
interagency funding to occur, but no new money was 
earmarked for the CEB or agency work.) As a result, 
if a plan was approved it would have been difficult for 
the federal government to truly monitor its effective- 
ness, thus limiting enforceability of critical national 
standards and protections. 

Waivers of Law and Regulation 

The CEB did not have the authority to approve 
waivers that would have had the effect of preempting 
state or local laws. However, it had the authority to 
waive many federal laws and regulations. 

Although the CEB was empowered to approve 
the flexibility plan, including any proposed waivers, 
the primary “affected” federal agency was required to 
establish a memorandum of understanding with the 
applicant. Thus, in effect, the federal agency was also 
required to approve of the waiver and to monitor the 
implementation of the flexibility plan. The bill was 
very murky about the respective roles and powers of 
the CEB and the affected federal agency — at times 
it referred to the “affected Federal agency” when dis- 
cussing waivers and, at other times, the CEB. 

There was a section of the bill that created 
restrictions of waiver authority. This section was crit- 
ical to the public interest community because it 
would have limited the eligible applicant with 
respect to what could have waived. This section of 
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the bill was the most controversial; each revision by 
Hatfield changed this section — and it was changing 
until the last moment that the bill died. 

In the final version of the bill there was a helpful 
list of areas where waivers would not be granted. 
These included areas: (1) where waiver authority 
under another provision of law already existed (e.g., 
some education programs; empowerment zones); 

(2) enforcing statutory or constitutional rights of 
individuals including the right to equal access and 
opportunity in education and housing; (3) enforcing 
statutory rights that prohibit discrimination; (4) pro- 
tecting public health and safety, the environment, 
labor standards, or worker safety; (5) providing for a 
maintenance of effort, matching share, or prohibition 
on supplanting; (6) granting an individual a cause of 
action; and (7) where an applicant would like to shift 
program funding directly to individual beneficiaries. 
The intent of the last point was to prohibit school 
vouchers. As the bill moved to the floor, the last waiv- 
er was switched to a specific prohibition on use of 
federal funds for private school vouchers. 

Unfortunately, the list did not include a number 
of critical areas. For example, flexibility plans could 
still propose waivers of parental participation and 
involvement, targeting of resources to low-income 
families, or how funds were to be used (e.g., shift 
funds for education of disadvantaged children to reli- 
gious worship or for building facilities). For that mat- 
ter, the list of waiver restrictions did not mention 
compliance with laws and regulations dealing with 
fiscal controls, grants management, and audits. 

There were other problems with the bill’s lan- 
guage. For example, the restrictions on waivers did 
not define the general terms to be used. As a result, 
it was believed that certain worker rights (e.g., col- 
lective bargaining) would not be protected under the 
term “labor standards.” 

Other Parts of the Bill 

The CEB was given other responsibilities beyond 
reviewing flexibility plans and monitoring their 
implementation. It was given the power, along with 
the Director of the Office of Management and Bud- 
get, to coordinate and assist federal agencies in iden- 



tifying regulations of eligible federal financial assis- 
tance programs for revision, repeal, or coordination. 
Special authority was granted to evaluate perfor- 
mance standards and to recommend to agencies 
changes they should make in establishing standards 
and criteria for measuring program success. 

The power to identify regulations for elimination 
or revision is quite unique. Since the CEB had no 
resources allocated to it (other than detailing agency 
staff and resources), it was likely that a separate fed- 
eral agency, such as the Office of Management and 
Budget, would have provided the staff work. During 
the Bush Administration, the Council on Competi- 
tiveness operated in a nearly identical manner, using 
OMB to staff its work. Like the Council on Competi- 
tiveness, the CEB had no requirements to make its 
activities accountable to the public. 

Finally, the CEB was given various responsibili- 
ties for grants and contracts management. For exam- 
ple, the CEB was given the authority to work with the 
Director of the Office of Management and Budget to 
assist federal agencies to create a uniform applica- 
tion form for federal financial assistance. The CEB 
was also empowered to create a release form about 
program beneficiaries that could be shared with mul- 
tiple organizations addressing the needs of the bene- 
ficiary (as long as it was consistent with 
confidentiality requirements). 

The bill created a new role for the Advisory Com- 
mission on Intergovernmental Relations (ACIR). No 
later than January 1, 2005, ACIR was to prepare a 
report that described the extent to which the law 
improved the ability of state and local governments to 
“make more effective use of’ two or more federal finan- 
cial assistance programs included in a flexibility plan. 
Additionally, ACIR was to make recommendations “with 
respect to flexibility” for state and local governments. 

This last provision generated much controversy 
in light of the ACIR’s preliminary report issued under 
the Unfunded Mandates Reform Act (see below). 

That report created a firestorm of protest with rec- 
ommendations that were perceived to be highly 
biased and based on little scientific evidence. In fact, 
ACIR’s final report on federal mandates was rejected 
by the Commission Members on July 23, 1996. Thus, 
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the bill’s broad-based requirement would have 
allowed ACIR to continue proposing ideas that could 
have greatly undermined public protections. 

A variety of other reports were also required by 
the bill, including reports from the CEB, OMB, the 
General Accounting Office, and from the applicant of 
an approved flexibility plan. 

B. What's the Clinton Record? 

In the first report of the National Performance 
Review 8 , the Vice President devotes a chapter to 
“empower[ing] state and local government” and pro- 
vides six recommendations. These include the con- 
solidation of 55 categorical programs into broader 
flexible grants, increasing state and local flexibility 
in using the remaining categorical grants, and 
expanded agency powers to waive rules and regula- 
tions. 4 These provisions are strikingly similar to the 
Hatfield bill, which was introduced more than a year 
after the Vice President’s report. 

A year after Hatfield introduced his bill, the 
President stated in his Fiscal Year 1997 Budget, 
“[w]ith some key changes, the proposed Local 
Empowerment and Flexibility Act would give States 
and localities a chance to propose plans for better 
coordination of Federal, State, local, and nonprofit 
funds and services, and to request waivers from Fed- 
eral laws and regulations that hinder a locality’s abil- 
ity to achieve results.” 6 The Administration clarified 
some of the “key changes” that needed to be made in 
a letter to Hatfield on September 21, 1995, prior to 
publication of the budget. 6 

The Administration identified seven “essential 
changes” that had to be made to the Hatfield bill 
before it could support it. These changes dealt with 
the review process of local flexibility plans including 
protecting the delegated authority of agency heads, 
insuring that states as well as localities could submit 
flexibility plans, providing greater definition to the 
content of the flexibility plans, targeting flexibility 
plans to communities most in need, and providing 
additional exclusions from the bill for “certain impor- 
tant areas.” 

As the bill began moving through the House, 
Rep. Christopher Shays worked with Hatfield and 



others in developing a substitute, taking into 
account some of the Administration’s concerns. The 
substitute was reported out of Shays’ Subcommittee 
on Human Resources and Intergovernmental Rela- 
tions and then sent to the Administration for its 
comments before mark-up at the full Committee on 
Government Reform and Oversight. The Office of 
Management and Budget Deputy Director for Man- 
agement, John Koskinen, sent a letter to Rep. 
Shays 7 , several days before the scheduled mark-up 
of the bill at the full Committee. Koskinen repeated 
the Administration’s position “that this legislation 
could become a useful tool to promote greater effi- 
ciency and innovation in Federal grant-making pro- 
grams.” Koskinen, however, again raised some 
concerns about the bill. 

The OMB Deputy Director said while he would 
need more time to evaluate a substitute version 
that Shays had offered in subcommittee, one prob- 
lem could be identified immediately: the list of laws 
that were exempt from waivers was not broad 
enough. Koskinen gave some specific laws that 
needed to be exempt: “These would include, among 
others, laws that preserve the environment, protect 
workers, ensure the health and safety of Ameri- 
cans, and enforce the constitutional rights of dis- 
abled students under the Equal Protection Clause 
of the 14th Amendment of the Constitution and 
ensure the nondiscriminatory treatment of those 
students.” He made it very clear that “the Adminis- 
tration cannot support legislation that would allow 
for the waiver of these vital statutes and the protec- 
tions they provide.” 

A coalition of public interest organizations, Citi- 
zens for Sensible Safeguards, comprised of labor, 
environment, civil rights, human needs, education, 
disability, religious, and consumer groups, strongly 
opposed the bill. The coalition endorsed the concept 
of local flexibility but felt that the Hatfield bill did 
not meet the test. Accordingly, the coalition shared 
its views with the Administration, raising the poten- 
tial problems generated by the bill. 

One key problem, however, was that there was no 
single “point person” from the Administration on this 
issue or on the bill. As a result, the coalition and Con- 
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gress received many points of view about the Hatfield 
bill as negotiations continued. 

C. The Bill Raises Questions 

Regardless of viewpoint, the Hatfield bill raises a 
number of critical questions that the civil rights com- 
munity needs to address. It is very clear that some 
type of local flexibility legislation will ultimately be 
passed, just as it is clear that there is a general direc- 
tion toward devolution. Thus, the challenge to the 
civil rights community and the broader nonprofit 
community is to shape the direction of devolution 
legislation. Some questions that need to be 
addressed follow. 

• Will local flexibility increase the quality of ser- 
vices that are delivered? On the one hand, who 
best knows what types of services should be deliv- 
ered than the local community? On the other 
hand, will there be greater opportunity to change 
program objectives to make the programs appear 
more successful? For example, could a community 
change a hypothetical federal requirement to 
have children at age X reading at the fifth grade 
level to be at least at the fourth grade level. More 
children will likely achieve the outcome, but will 
quality diminish as a result? 

• Who gets served? Will vulnerable populations lose 
out, or will local flexibility give communities 
greater opportunities to target resources? It is 
quite possible that the answer to this will not be 
consistent throughout the United States. If so, 
what implications does that have? Will local flexi- 
bility raise new dynamics, with powerful con- 
stituencies getting services and those less 
powerful denied them? If so, what are the implica- 
tions for local organizing? 

• What about the long-term national data needs? 
The Hatfield bill requires localities to collect 
information in order to determine whether the 
plan meets its stated objectives. However, there is 
no assurance of data comparability from commu- 
nity to community. Thus, over a period of time, the 
ability to identify gaps in services within states or 
to discuss national trends may be lost. If there is a 
move toward devolution, how do we insure the 



statistical and administrative data infrastructure 
that allows a global look at social problems? 

• Who provides services? As local control increases, 
there has been a corresponding increase in the 
privatization of social services. For example, 
under the welfare reform legislation, a number of 
private companies have bid for state contracts to 
provide services. What will this competition mean 
for the nonprofit sector and the delivery of ser- 
vices? Is there a key role the nonprofit community 
plays in enlivening our civil society, providing a 
public good even if market forces will not sustain 
an activity? Or should market forces dictate what 
services are provided based on whether a profit 
can be made? If the nonprofit community is 
pushed aside in the devolution process, what will 
happen in future years if the for-profit community 
decides to get out of the business because profit 
margins are not high enough? Will there be a non- 
profit community to pick up the pieces? 

• Finally, there is the question of the appropriate- 
ness of local control. Do we want a balkanized 
governmental structure with 50 state approaches? 
Or do we believe in the United States, an opportu- 
nity for common standards and benchmarks? Is 
there an appropriate balance between the two? 



II. Charity Tax Credit 

A. Background 

A direction that supports local control raises a 
number of policy options. For example, one option 
which has received significant currency is a charity 
tax credit. Under this proposal, individuals would be 
allowed to give up to $500 to a local charity providing 
services to the poor and take a tax credit for the con- 
tribution. 8 To offset the lost federal revenue, anti- 
poverty programs would receive less federal funding. 
Furthermore, to be eligible for the tax credit, contri- 
butions would have to go to charities that provide 
services to the poor and do not engage in advocacy. 

This would have a significant impact on federal 
programs, according to Marvin Olasky, one of the key 
supporters of this approach, who states, “It means 
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handing control of anti-poverty programs from 
[Health and Human Services Secretary] Donna Sha- 
lala to local citizens.” 6 Yet, not all conservatives 
agree with the charity tax credit. For example, the 
Heritage Foundation has raised concerns that it 
would help to institutionalize the liberal-leaning 
welfare establishment. 

Notwithstanding the Heritage Foundation’s con- 
cerns, there are many other issues that such a pro- 
posal raises: 

• Charities providing services to the poor with the 
best public relations efforts are likely to be the 
ones who receive the greatest amount of contribu- 
tions. These will not necessarily be the ones pro- 
viding the best services. 

• Federal government programs are aimed at serv- 
ing those most in need without regard to beliefs or 
background. The tax credit will put this principle 
in jeopardy, especially since the federal govern- 
ment will have fewer resources to spend on low- 
income programs. 

• The proposal will have a profound impact on advo- 
cacy since those charities that engage in advocacy 
will not be eligible for the tax credit program. 

(One proposal actually limits involvement in any 
type of policy arena, including litigation.) Ironi- 
cally, nonprofits of all types view advocacy as a key 
mission, whether it be client advocacy or policy 
advocacy. The tax credit program is thus a subtle 
attempt to engineer social welfare organization 
out of the advocacy business. 

• The proposal diminishes the value of other types 
of nonprofit organizations, such as those providing 
services to minority populations or those that 
tackle mqjor issues like environmental justice. 

• It would create a significant new federal tax 
expenditure with virtually no national account- 
ability. Policymakers would have no way of know- 
ing where funding is going and whether additional 
gaps in services are developing. 

B. What's the Clinton Record? 

Supporters of the charity tax credit have argued 
that President Clinton should endorse the concept, 
particularly as he proposes changes to the recently 



enacted welfare reform. For his part, the President 
has stated that he would like to make changes to wel- 
fare reform, but has not provided particulars. 

Several high ranking Administration officials 
spoke out in 1996 in opposition to the charity tax 
credit. But there has been no official position from 
the Administration regarding the proposal. 

III. Mandates 

A. Background 

The issue of local control heated up immediate- 
ly when the Republicans took control of the House 
in 1994. One of the first bills passed was the 
Unfunded Mandates Reform Act of 1995, which 
President Clinton signed on March 15, 1995. The bill 
had passed the House and Senate by overwhelming 
margins. Nonetheless, the bill eventually signed by 
the President was dramatically different from the 
original proposal advanced by the Republicans’ 
“Contract with America.” 

Some of the key differences were: 

• The original “no money, no mandate" require- 
ment was dropped. Under the proposed bill, if the 
federal government did not provide complete 
funding for a federal requirement (e.g., civil 
rights, worker protections, environmental safe- 
guards), then the state or local government was 
not obligated to comply. 

• The final law only applies to prospective laws. 
The proposed bill would have applied the “no 
money, no mandate” provision to all existing laws. 

• The final law has several important exclusions, 
including constitutional rights, rights that pro- 
hibit discrimination, and Social Security. The 
Contract with America had no exclusions. 

Nonetheless, the law has an enormous impact on 
civil rights. The law defines a mandate as legislation 
or regulations that: 

• Creates an enforceable duty upon state, local, or 
tribal governments except (a) as a condition of 
federal assistance, or (b) when the entity volun- 
tarily participates in the program; and 
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• Reduces or eliminates authorization of appropria- 
tions (not necessarily the actual appropriations) 
for programs without reducing the duty on state, 
local, or tribal governments by a corresponding 
amount (special reference is made to border con- 
trol and provision of services to illegal aliens). 

(This first part of the definition is also the defini- 
tion for a private sector mandate, except that the 
impact is on the private sector, not governments.) 

The law also defines a mandate as a revision to 
existing entitlement programs under which at least 
$500 million annually goes to state, local, or tribal 
governments, if the revision increases the stringency 
of conditions on the government, or: 

• Places caps or reduces funding; and 

• The state, local, or tribal government lacks the 
authority to amend their financial or programmat- 
ic responsibilities under the program. 

Legislation and regulations that deal with the 
following are not covered by the Act: 

• Enforcement of constitutional rights; 

• Statutory rights that prohibit discrimination on 
the basis of race, color, religion, sex, national ori- 
gin, age, handicap, or disability; 

• Social Security Old Age Survivors and Disability 
Insurance; 

• Compliance with accounting and auditing proce- 
dures with respect to grants and other types of 
assistance; 

• Emergency assistance or relief at the request of 
state, local, or tribal governments; 

• National security or ratification or implementa- 
tion of international treaties; and 

• Emergency legislation as designated by the Presi- 
dent and Congress. 

While anti-discrimination laws are specifically 
exempted under the law 10 , programs upon which low- 
income and minority populations depend are not 
necessarily exempt (e.g., Medicaid). The law 11 sets up 
procedural mechanisms aimed at preventing Con- 
gress from passing additional unfunded mandates. 
Since January 1, 1996, the law has required the Con- 



gressional Budget Office to do an analysis of all bills 
that will cost state, local, and tribal governments $50 
million or more or the private sector $100 million or 
more in compliance costs. (The thresholds are 
adjusted annually for inflation.) The CBO analysis is 
to include whether the mandate equals or exceeds 
the threshold for any of the first five years of the 
mandate, the total direct cost of compliance, and the 
amount of money a law needs to be increased in 
order to meet these costs. 

House and Senate committees reporting out bills 
containing such mandates are required to show that 
CBO did the necessary analyses of cost. The commit- 
tees are also to describe any mandates in the bill, 
including the direct costs of the mandate, a qualita- 
tive and, if practicable, quantitative assessment of 
costs and benefits from the mandate, and a state- 
ment about the competitive balance between the 
public and private sector. For mandates on state, 
local, or tribal governments (as opposed to the pri- 
vate sector), a statement about the need to increase 
the authorization of appropriations, what method 
would be used to increase the authorization of appro- 
priations, and whether it is intended to fully fund 
them or not, is required. 

For mandates on state, local, and tribal govern- 
ments of more than $50 million, a point of order can 
be raised in the House or Senate if the authorizing 
committee does not show where the necessary autho- 
rizations of appropriations would come from (whether 
or not the programs are in that committee’s jurisdic- 
tion) in order to offset the costs to the public sector. A 
point of order can also be raised if the committee 
does not provide a certification of the CBO review. A 
majority vote can override the points of order. 

These mandate review procedures have largely 
been ignored or waived by Congress. 

The ACIR Report 

Probably most important to the civil rights com- 
munity in terms of impact has been the part of the 
unfunded mandates law that requires the Advisory 
Commission on Intergovernmental Relations (ACIR) 
— a body comprised of federal, state, and local offi- 
cials and appointed federal officials — to examine 
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the role of federal mandates enacted prior to the new 
law to determine whether they meet certain “scien- 
tific” standards. ACIR is required to report its find- 
ings to Congress and the institutions as to which 
mandates should be eliminated or restructured. 

The definition of “mandate” for the ACIR report 
is considerably broader than the definition used in 
other parts of the Act. ACIR considers a mandate to 
be any statute, regulation, or federal court ruling that 
imposes an enforceable duty upon state, local, or 
tribal governments. There are no limitations (e.g., 
excepts as a condition of federal assistance) and no 
exceptions ( e.g ., prohibition of discrimination). Thus, * 
ACIR can consider laws and regulations that directly 
deal with discrimination and constitutional rights 
(e.g., the Americans with Disabilities Act). 

The law requires the ACIR to submit its final 
report to Congress and the President no later than 
three months after the preliminary report, as well as 
to hold public hearings on the preliminary report. 
ACIR’s preliminary report was issued January 24, 

1996, which would have made the final report due 
April 24, 1996, had a firestorm of protest not subse- 
quently ensued. 

The ACIR preliminary report examined 14 out of 
more than 200 laws and regulations called to its 
attention, and recommended that seven be repealed 
and seven be retained “with modifications.” The 
report called for exempting state and local govern- 
ments from having to comply with the following items: 

• Fair Labor Standards Act 

• Family and Medical Leave Act 

• Occupational Safety and Health Act 

• Boren Amendment to Medicaid 

• Drug and Alcohol Testing of Commercial Drivers 

• Metric Conversion for Plans and Specifications 

• Required Use of Recycled Rubber in road (already 
repealed) 

The report also called for retaining the following 
seven laws with “modification”: 

• Americans with Disabilities Act: “Either provide 
increase federal funding ... or modify some dead- 
lines and requirements.” 

• Individuals with Disabilities Education Act: 



“Either increase federal funding to the 40 percent 
authorized level or relieve states from the pre- 
scriptive and costly administrative mandates.” 

• Davis-Bacon Related Acts: “ [ A] pply Davis-Bacon 
provisions only in projects with total dollar cost in 
excess of $1 million and in which the federal grant 
funding for the project exceeded 505% of the total 
project costs.” 

• Clean Water Act: “[E] ither a return to substantial 
federal sharing in the costs of clean-up, or a relax- 
ation of inflexible standards and deadlines.” 

• Safe Drinking Water: “ [ R ] epeal some of the most 
onerous provisions, including mandatory addition- 
al tests for contaminants.” 

• Endangered Species Act: [ E ] xemptions to ESA 
should be applied more extensively to minimize 
social and economic impacts.” 

• Clean Air Act: “Permit states to develop their own 
ways of meeting federal air quality standards, and 
eliminate financial aid penalties if states are mak- 
ing good faith efforts to comply.” 

After a firestorm of protest, the ACIR produced a 
second draft on July 9, 1996. The July 9 draft demon- 
strated that the ACIR staff lost nearly all objectivity 
in researching and writing a final report. Further- 
more, the ACIR was criticized for not meeting the 
statutory requirements of the Unfunded Mandates 
Reform Act of 1995 (P.L. 104-4) with respect to 
addressing certain subjects [Sec. 302(a)(3)] or hold- 
ing more than one hearing on the preliminary report 
[Sec. 302(c)(2)]. Although the Act requires ACIR to 
“investigate and review the role of Federal mandates 
in intergovernmental relations and their impact on 
State, local, tribal, and Federal government objec- 
tives and responsibilities, . . . and consider views of 
and the impact on working men and women on those 
same matters,” the July 9 report did not address the 
views of working men and women. 

The final report dropped the recommendation 
dealing with ADA, but retained most of the other rec- 
ommendations affecting the civil rights community. 

In fact, in some respects the final draft went further 
in undermining public protections. For example, the 
final report recommended a review of “additional 
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existing Federal mandates,” and further study of 
“laws authorizing private right-of-action against 
state and local governments.” Among the mandates 
that ACIR wanted to review included the National 
Voter Registration Act (“Motor Voter”), Medicaid, 
and job training. Motor Voter, for example, has been 
subjected to court review and has been upheld. 
Although Congress has an appropriate means for 
reviewing these laws and will debate them in the 
public eye when up they are up for reauthorization, 
ACIR nevertheless proposed additional study of the 
“mandate.” 

The final report also called for a study to be 
commissioned to examine issues raised by laws 
authorizing private rights-of-action. The private 
right-of-action is the only way individuals can 
enforce their rights under the law. Rights that are 
not enforceable are meaningless. Accordingly, we 
strongly oppose the report’s recommendation that 
there should be a moratorium on new laws and reau- 
thorization of existing laws that grant private rights- 
of-action against state and local governments until 
this study be completed. Such recommendations 
have an impact on a wide range of laws, including 
the Americans with Disabilities Act and most enti- 
tlement programs. 

In a stunning move, the final report was rejected 
by the ACIR Commissioners on July 23, 1996 in a 13-7 
vote. It is believed to be the only ACIR staff report 
ever rejected by the Commissioners. Nonetheless, the 
ACIR has pushed, under the Local Flexibility bill 
described above, for a requirement that mandates 
ACIR to assess local flexibility plans and recommen- 
dations for giving greater flexibility — a plan strik- 
ingly similar to the failed attempt under the 
Unfunded Mandates Act. 

B. What's the Clinton Record? 

President Clinton strongly supported the 
Unfunded Mandates Reform Act and worked with 
governors and mayors to see it gain passage in Con- 
gress. However, the Administration also worked 
closely with the Senate to reshape the bill away from 
the onerous Contract with America provisions. The 
final bill was very similar to one offered a year earlier 



by Senators Dirk Kempthorne (R-ID) and John Glenn 
(D-OH). 12 

The Clinton Administration, and, in particular, 
its three representatives on ACIR — Marcia Hale, 
the White House Director for Intergovernmental 
Affairs, Richard Riley, Secretary of the Department of 
Education, and Carol Browner, Administrator of EPA 
— worked actively to fix the ACIR report that was 
required by the new law. When it became clear that 
the report could not be fixed, the Administration 
worked to reject the report. Without the Administra- 
tion’s action, it is quite probable that the report 
would have passed. 

On July 3, 1996, Hale wrote to ACIR Chairman 
William Winter, stating that the Administration “can- 
not support the current draft” that was to be consid- 
ered at the July 23 meeting. Hale noted that “the 
report still fails to respond to the broad questions the 
Congress posed to ACIR about unfunded mandates, 
and instead recommends statutory changes without 
adequately considering the effect of those changes 
on citizens and the environment.” Hale’s letter was 
followed by a letter from Browner on July 5 and one 
from Riley on July 9 providing additional detail on 
why each would oppose the ACIR report. 



IV. Regulatory Reform 

A. Background 

In addition to the above initiatives, a number of 
proposals have moved through Congress to “reform” 
the regulatory process. Of all the initiatives only two 
became law: the Congressional Review Act and the 
Small Business Regulatory Enforcement Fairness Act 
(SBREFA). 

Under the Congressional Review Act, all regula- 
tions will now be subject to review by Congress. An 
agency is required to send to Congress and the General 
Accounting Office (GAO) a report containing the final 
rule and all supporting materials. GAO has 15 days to 
provide Congress with an assessment of whether the 
agency has properly followed all regulatory proce- 
dures, including those called for under the Unfunded 
Mandates Reform Act, the Regulatory Flexibility 
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Act, and the President’s regulatory review execu- 
tive order (E.0. 12866), which requires cost-benefit 
analysis. 

Congress then has 60 legislative days — not cal- 
endar days — to review the rule, during which time 
mqjor rules cannot be implemented. Congress can 
pass a joint resolution of disapproval, thereby reject- 
ing the agency rule. The President may veto the joint 
resolution of disapproval as he may other forms of 
legislation. 

The new law has yet to be tested, although a 
number of regulations dealing with labor and envi- 
ronmental concerns are likely to be first on the list in 
the 105th Congress. The new law looms dangerously 
for the civil rights community. Any regulation, from 
housing enforcement to disability rights, will be sub- 
jected to this process. At the least, mqjor regulations, 
such as modification to the regulations implementing 
the Americans with Disabilities Act or Motor Voter, 
can be slowed up until Congress has had 60 legisla- 
tive days to review it. At the worst, it can be rejected. 
In such a case, the rule cannot take effect or be reis- 
sued “in substantially the same form.” 

SBREFA could also have a mqjor impact on the 
civil rights community. Some key components of the 
new law include: 

• Procedures giving small businesses special privi- 
leges to review agency proposed rules before the 
public has reviewed them; 

• Creation of new powers at the Small Business 
Administration to review agency regulations, 
including establishment of Small Business Regu- 
latory Fairness Boards. The Fairness Boards will 
be comprised of representatives from small busi- 
nesses and will relay small business concerns and 
instances of excessive regulatory enforcement to 
SBA. The Boards are specifically allowed to 
accept donations to conduct their work, including 
donations from regulated entities. 

• Modifications to the Regulatory Flexibility Act to 
allow small businesses to sue agencies and tie up 
proposed regulations in court; 

• Amendments to the Equal Access to Justice Act 
that require agencies to pay the legal fees of firms 
who challenge “excessive” agency enforcement 



actions. The law requires agencies to reimburse 
small entities for fees and expenses incurred during 
an administrative or civil adjudication arising from 
agency enforcement actions. If the enforcement 
action is found to be “substantially in excess of the 
decision of the adjudicative officer and ... unreason- 
able when compared to such decision,” then the 
affected business can seek reimbursement for liti- 
gation expenses. The result is that agencies will 
need to be waiy of enforcement actions since they 
might be challenged in court and cost the agency if 
the penalty is reduced by the court. 

This law has yet to be tested as it was passed in 
March 1996. 13 Nonetheless, the civil rights community 
needs to be aware as agency regulations are pursued. 
If an agency modifies regulations dealing with imple- 
mentation of the Americans with Disabilities Act, for 
example, then small businesses may have an unfair 
advantage in reviewing and influencing the agency’s 
proposed actions. 

B. What's the Clinton Record? 

Consistent with the President’s belief in smaller, 
more efficient government, the Administration has 
pursued a number of regulatory reform efforts 
through its reinventing government initiative. Many 
of these efforts have resulted in agency actions to 
promote self-enforcement, concentrating agency 
resources on serious problems. 14 

The Clinton Administration supported the Con- 
gressional Review Act and SBREFA after negotiating 
minor changes in each bill. 



V. Silencing the Advocacy 
Voice of Charities 

A. Background 

If ever there was a time for the nonprofit com- 
munity to be more actively engaged in public policy 
matters, it is now. Nonprofit organizations give voice 
to millions of Americans; often they provide a means 
for low-income and minority populations to speak 
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directly to government at the local, state, and federal 
levels; at other times, these organizations speak for 
those without the resources or ability to speak for 
themselves. Nonprofit organizations have a rich his- 
tory of partnership with government in the delivery of 
services and public protections — and would have 
significant contributions on these tough devolution 
issues. 

So it is with particular irony that during 1995 
and 1996, a number of proposals from Reps. Ernest 
Istook (R-OK), David McIntosh (R-IN), and Robert 
Erhlich (R-MD) were floated to limit the advocacy 
voice of the nonprofit sector. The core elements of 
these proposals included: 

• A very broad definition of advocacy that covered 
many traditional activities of nonprofit organiza- 
tions, such as speaking out on public policy mat- 
ters, writing letters to the editor, and 
participating in events intended to influence the 
public rulemaking process. 

• Placing unreasonable limitations on advocacy free 
speech as a condition of receiving federal grants. 
The proposals only applied to federal grants, not 
federal contracts. 

• Limitations on associating with those organiza- 
tions that do engage in advocacy. These limits 
meant you could not set up a separate organization 
to receive federal grants if another “associated” 
entity engaged in advocacy. It also meant that fed- 
eral grantees, primarily nonprofit organizations, 
would have new recordkeeping requirements 
imposed in order for the government to obtain 
information about who they work with that spends 
more than a specified threshold on advocacy. 

• A structure for attack and intimidation of nonprof- 
it organizations that advocate on behalf of the 
people they serve. Information about advocacy 
expenditures would be posted on the Internet. 
Such information, along with other disclosure 
requirements, could be used by bounty hunters to 
sue nonprofit organizations for alleged violations 
of the law. It would be the nonprofit organization’s 
responsibility to prove with clear and convincing 
evidence that it did not violate the law. 



Collectively dubbed the “Istook amendment” 
after the lead co-sponsor, these proposals were wide- 
ly opposed by a large cross-section of the nonprofit 
sector, including the civil rights community. 16 Some 
felt that the origins of the Istook amendment can be 
traced to a “defund the left” campaign led by conser- 
vatives who believe the liberal-leaning organizations 
are “feeding at the government trough,” as McIntosh 
put it, and are using government funds to pay for lob- 
bying activities. 

Despite these claims, there has been no evi- 
dence of any pattern of abuses found by the General 
Accounting Offices, the Office of Management and 
Budget, or any Inspector General office. Where a mis- 
use of federal funds occurred, the nonprofit organiza- 
tion was properly penalized under existing law and 
regulations. Thus, the Istook amendment, many 
believed, was a solution in search of a problem. 

Ultimately, the Istook amendment failed when 
the sponsors tried to attach the amendment to a 
series of spending bills. At one point, the amendment 
was nearly the cause for another government shut- 
down when an omnibus stop-gap spending bill was 
held up because the House refused to drop the Istook 
amendment. Eventually, the House agreed to drop 
the amendment and President Clinton signed the 
stop-gap measure. 

Istook, McIntosh, and other proponents have 
repeatedly stated that they intend to put forward 
new proposals in the 105th Congress to end what 
they call “Washington’s dirty little secret — welfare 
for lobbyists.” While we can only speculate on what 
they will propose, several possibilities seem to be 
emerging: 

• Another attack on federal grantees. Istook has 
said that he will try to attach some type of lan- 
guage as an amendment to other bills. In all prob- 
ability, it will not look exactly like the original 
Istook proposal, but we can expect many of the 
above principles to be included once again. 

• An attack on grant-making federal agencies. 
McIntosh has announced that he intends to hold 
hearings on the grant-making process, but has not 
provided many details. McIntosh chairs the Sub- 
committee on National Economic Growth, Natural 
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Resources and Regulatory Affairs, which launched 
the first round of attacks on nonprofit organiza- 
tions. Some speculate that the hearings will 
springboard legislation to curtail agencies from 
giving various types of grants, such as training 
grants, because they lead to advocacy by organiza- 
tions and citizens. 

• An attack on specific organizations. Over the last 
18 months, several organizations have been tar- 
geted because of their advocacy and opposition to 
the Istook amendment, including the National 
Council of Senior Citizens, AARP, YMCA, Alliance 
for Justice, and OMB Watch. Other organizations 
have also been attacked, and requested to supply 
all federal grant information for the last 10 years 
including all subgrant information. This form of 
harassment may continue. 

• An attack on the Combined Federal Campaign. 
Rep. John Mica (R-FL), through his Subcommit- 
tee on Civil Service, has been contemplating for 
some time changes to the CFC, which allows 
federal workers to make donations to charities. 
His changes would restrict eligibility for groups 
that engage in a specified amount of advocacy 
activities. 

• An examination of who qualifies as a charity. 
Rep. Nancy Johnson (R-CT), chair of the Over- 
sight Subcommittee of the Ways and Means Com- 
mittee, will be holding hearings about eligibility 
for tax-exempt status as a 501(c)(3) organization. 
She has raised the idea of limiting 501(c)(3) sta- 
tus to those organizations providing service deliv- 
ery as opposed to education and advocacy. 16 

• State level initiatives to restrict advocacy In Illi- 
nois, a proposal similar to the Istook amendment 
has been introduced, but will not be considered 
because during this short session only appropria- 
tions and emergency bills will be considered. In 
Washington, a bill was introduced to restrict lob- 
bying by people who work for the state govern- 
ment. After a series of discussions, the bill’s 
author agreed that it should focus solely on state 
employees, not organizations that receive grants 
and contracts. In Minnesota, threat of litigation 
and hardball politics is being waged to stop state 
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contracts with nonprofits for advocacy on smoking 
control initiatives. 

B. What's the Clinton Record? 

The Clinton Administration worked actively to 
defeat the Istook amendment. In Statements of 
Administration Policy dealing with various spending 
bills, the Office of Management and Budget indicated 
it would recommend a presidential veto if the Istook 
amendment was not removed. Furthermore, the 
amendment was a major point of discussion between 
the Administration and conferees on spending bills. 
Without active support from the President it is uncer- 
tain whether the Istook amendment could have been 
defeated. 

Furthermore, the Administration took steps dur- 
ing the President’s first term to begin building a bet- 
ter relationship with the nonprofit sector. It regularly 
consulted with the sector on specific issues ( e.g ., 
health care) and established Nonprofit Liaisons in 
every department and agency. The President also 
spoke to the importance of civil society initiatives in 
several speeches, but most importantly in his George- 
town University address in April 1995. 



VI. General Recommendations 
to the Clinton 
Administration 

The President emphatically supports local flexi- 
bility and reducing burdensome red tape. This means 
in all likelihood that there will be additional devolu- 
tion efforts in the second term of the Clinton Admin- 
istration, whether generated by Congress or the 
Administration. This is likely to go beyond past pro- 
cedures of granting states and localities a number of 
waivers to federal regulations. 

We could expect additional proposals to consoli- 
date categorical programs, efforts to modify regula- 
tions so as to depend more heavily on self-enforce- 
ment, and initiatives to give greater powers to states 
and localities. While the civil rights community may 
be able to support many of these ideas in concept, 
the details of such plans may be less acceptable. As 



46 






Part Two: Federal Resources and Funding 



Chapter IV 



always, the devil is in the details. Thus, these devolu- 
tion efforts will likely create additional tension 
between the Clinton Administration and the civil 
rights community. 

The following are a few suggestions the Clinton 
Administration may want to adopt in order to reduce 
the tension. Devolution, itself, is neither inherently 
good or bad; its execution is what may be problemat- 
ic. The challenge is to develop specific proposals that 
help advance the work of the civil rights community 
and simultaneously make sense in today’s political 
and social environment. 

Local Flexibility 

• The Clinton Administration should evaluate 
existing local flexibility efforts before supporting 
any new initiatives. The Administration has sup- 
ported a number of laws that allow the executive 
branch to grant program and regulatory waivers 
— and the Administration has granted hundreds 
of such waivers to states and localities. The 
Administration also supported the Educational 
Flexibility (Ed-Flex) Partnership Demonstration 
Program, which was established by the Goals 
2000: Educate America Act, and allows up to sue 
states the authority to waive certain federal statu- 
tory and regulatory requirements affecting state 
and local school districts and schools. 17 The 
Administration has implemented its Empower- 
ment Communities/ Enterprise Zones, granting 
many waivers to federal requirements. 

Despite the range of experience the Administra- 
tion has had with granting waivers to increase local 
flexibility, there has been no evaluation of them. A 
more careful analysis of what impact these waivers 
have had must be undertaken in order to identify 
appropriate next steps. 

• The Clinton Administration should establish a 
dialogue with the civil rights and broader rum- 
profit sector around the impact of local flexibili- 
ty and how it might best be structured to benefit 
service delivery Nearly all discussion of local flex- 
ibility and devolution has been between the 
Administration and state and local governments, 
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not with the civil rights or broader nonprofit com- 
munity. There is reason to believe that strength- 
ened collaboration between the federal 
government and these other affected communi- 
ties will minimize some of the negative conse- 
quences of devolution and bring greater benefit. 
The philanthropic sector has recognized the 
importance of these devolution issues and is 
investing in this area (e.g., the W.K. Kellogg Foun- 
dation, the Northwest Area Foundation, and other 
foundations have already made significant grant 
commitments to monitor devolution.) 

Simply put, many states and localities are work- 
ing to minimize what they may view as the intrusive 
authority of the federal government to shape and 
control domestic programs. Thus, partnerships with 
the nonprofit and philanthropic sector offer an addi- 
tional opportunity for collaboration to define and col- 
lect uniform data, develop and maintain national 
standards, promote best practices, and provide con- 
tinuing, substantive, and programmatically focused 
national leadership. 

If the Administration were to establish a dia- 
logue with the civil rights and broader nonprofit sec- 
tor, such an effort could address, both generally and 
in the context of particular departments, the follow- 
ing issues: (a) definitions of local flexibility ( e.g ., how 
much flexibility can occur — transfers of money and 
how much; who gets to decide on the local plans); 

(b) how to insure protections of federal standards; 

(c) how to create performance standards where none 
exist; (d) how to streamline the federal assistance 
process (federal and state); and (e) how to ensure 
the safety of the federal statistical infrastructure as 
well as insure that there is adequate programmatic 
data for national policy analysis. 

• The Clinton Administration should not support 
any initiative beyond a pilot. There is so much 
uncertainty in proposals such as the Hatfield 
Local Empowerment and Flexibility Act, that the 
Administration should be cautious in its endorse- 
ment of any effort until it has been tested and 
evaluated. 
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Charity Tax Credit 

• The Clinton Administration should oppose the 
chanty tax credit. 

• The Clinton Administration should look at new 
ways of increasing contributions to the civil 
rights and nonprofit community, in general. 
The role of charities is critical to a healthy civil 
society, and the role of the civil rights communi- 
ty is a critical component of the broader charita- 
ble sector. The President should encourage 
three types of activities: (a) initiatives to elevate 
the importance of the nonprofit community; (b) 
reinstituting the non-itemizer deduction for 
charitable contributions; and (c) exploration of 
new ways to generate additional revenue for 
charities. 

Mandates 

• The Clinton Administration should oppose 
allowing the Advisory Commission on Intergov- 
ernmental Relations to conduct research on fed- 
eral mandates. The ACIR draft reports on federal 
mandates were extremely biased and did not 
reflect the views of the public interest community 
— even after a firestorm of protest. 

• To the extent that state and local governments 
are given special roles in reviewing agency 
regulations, the civil rights community ( as 
well as other affected parties) should be given 
similar privileges. President Clinton’s Execu- 
tive Order 12875, “Enhancing the Intergovern- 
mental Partnership,” 18 as well as the Unfunded 
Mandates Reform Act, would have us believe 
that state and local governments should be 
treated differently than other regulated enti- 
ties. Of course, there are times when the feder- 
al government should work in partnership with 
state and local governments in designing and 
implementing initiatives, such as information 
data collection efforts or service integration 
activities. However, state and local governments 
are also employers, polluters, and potentially 
have enormous impact on low-income and 
minority populations. They are no different than 
any other regulated entity in this respect. Pro- 
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viding preferential treatment to state and local 
governments unfairly tilts the regulatory play- 
ing field. 

• The Clinton Administration should expand the 
dialogue on local flexibility ( see above) to 
include discussion of federal mandates. 

Regulatory “Reform” 

• The Clinton Administration should evaluate 
changes made during the last Congress before 
supporting any additional changes to the regula- 
tory process. The Congressional Review Act and 
the Small Business Regulatory Enforcement Fair- 
ness Act will likely significantly change the way 
regulations are reviewed. The two laws need to be 
evaluated. The Administration should oppose 
additional regulatory “reform” initiatives until 
such evaluation is completed. 

• The Clinton Administration should involve other 
effected parties beyond small businesses in 
review of regulations. SBREFA requires participa- 
tion of representatives of small businesses in the 
creation of Fairness Boards. Currently, this 
requirement is interpreted to mean that own- 
ers/management of small business should serve as 
representatives. However, the Administration 
could also appoint employees of small businesses 
as representatives. Secondly, the Administration 
should pursue a modification of the law to also 
include representatives of the community to par- 
ticipate in these Fairness Boards. 

• The Clinton Administration needs to keep an 
ongoing dialogue with the public interest com- 
munity and the civil rights community about 
the impact of any regulatory reinventing 
efforts. The principle that state and local govern- 
ments should not receive special privileges 
regarding the rulemaking process should also be 
applied to businesses. 
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Attack on the Advocacy Voice 
of the Nonprofit Sector 

• The Clinton Administration should continue its 
opposition to the Istook amendment and related 
legislative proposals. 



• The Clinton Administration should use the 
power of the presidential pulpit to promote the 
value of the nonprofit sector, the importance of 
civil society, and the beneficial role nonprofit 
advocacy plays to today’s world. 




41 






Chapter IV 



Part Two: Federal Resources and Funding 



Endnotes 



1 H.R. 2086, introduced July 20, 1996. 

2 This is based on the bill as introduced. The bill that died in the 104th Congress looked different than the 
bill that was introduced. Major changes that affect the civil rights community, such as certain exemptions, are 
described. 

3 Creating A Government That Works Better & Costs Less, Report of the National Performance Review, 

Vice President A1 Gore, September 7, 1993. 

4 Ibid . See pages 38-40. 

6 The Budget of the United States: Fiscal Year 1997, page 132. 

6 See letter of September 21, 1996 from Vice President A1 Gore to Senator Mark Hatfield. 

7 See letter of March 14, 1996 from John A. Koskinen to Christopher Shays. 

8 This proposal was advanced in the Senate by Dan Coats (R-IN) and in the House by John Kasich (R- OH). 
A less ambitious charity tax credit was also proposed by Reps. J.C. Watts (R-OK) and James Talent (R-MO). 

9 The Wall Street Journal, “GOP Hopes Antipoverty Plans Appear Compassionate,” September 24, 1996, page 
A24. 

10 As described below, not all portions of the law exempt anti-discrimination laws. 

11 There are four parts to the Unfunded Mandates Reform Act. The first title addresses congressional 
changes relating to passage of laws; the second title creates new requirements for the executive branch in issuing 
regulations; the third title establishes a role for the Advisory Commission on Intergovernmental Relations (ACIR) 
in conducting a review of federal mandates; and the fourth title prescribes judicial review of regulations. The first 
three parts of the law can have a significant impact on the civil rights community. However, there have been spe- 
cific examples that have come to the attention of this author. The third part of the law, dealing with ACIR, did 
have a major impact and is discussed in this paper. 

12 This was discussed in Chapter V, “An Unseen Attack on Civil Rights: The Anti-Regulatory Agenda in the 
Contract with America,” in New Challenges, Citizens’ Commission on Civil Rights, 1996. 

13 It was passed as P.L. 104-121. 

14 An example of this approach was described in The New York Times, December 17, 1996 (Page Al), “U.S. 
Seeks to Limit Inspections’ Scope At Nursing Homes.” The proposed regulatory changes would narrow the scope 
of nursing home reviews, including interviews of residents and number of medical records reviewed. According to 
the article, “ [inspectors would focus on ‘areas of concern’ identified in advance, rather than conducting ‘com- 
prehensive reviews,’ and they would have fewer opportunities to observe the dispensing of medications.” As could 
be expected, consumer groups denounced the proposal. 

16 A coalition, led by the Alliance for Justice, Independent Sector, and OMB Watch, moved effectively to 
thwart these Istook proposals. The coalition, called Let America Speak, includes more than 500 national organi- 
zations and thousands of community groups from across the country. The coalition has released several reports, 
distributes information via e-mail, and has a World Wide Web page (the URL is http://rtk.net/las). 

16 “Congresswoman Plans ‘Very In-Depth’ Hearings on Non-Profit Groups,” The Chronicle of Philanthropy, 
October 17, 1996, page 30. 

17 Between February, 1995 and March, 1996, six states — Kansas, Massachusetts, Ohio, Oregon, Texas, and 
Vermont — were granted status as “Ed-Flex” States. An example of a waiver granted to the Fort Worth, Texas 
School District allowed it to target an extra portion of its Title I dollars to four high-poverty, inner-city elementary 
schools. The schools were chosen for a complete overhaul due to low achievement and other factors. The law pro- 
vides specific information about what can and cannot be waived. 
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18 The Executive Order was signed by President Clinton on October 26, 1993. The Order prohibits agencies, 
to the extent feasible and permitted by law, from implementing regulations that create mandates on state and 
local governments unless there are funds to pay for the direct costs incurred by the state or locality, or the agency 
meets with the affected governmental unit and has justification for issuing the regulation. 

This parallels the Unfunded Mandates Reform Act, which requires federal agencies to consult with state, 
local, and tribal governments and the private sector about a rulemaking that contains an unfunded mandate 
before the general public knows about the rule. For significant regulatory actions that results in a mandate with a 
$100 million annual impact (adjusted annually for inflation), the agency must: 

• Do a qualitative and quantitative assessment of costs and benefits of the mandate. The assessment is to 
include an assessment of available federal resources to pay for the mandate; 

• Estimate, if reasonably feasible, the future compliance costs, and any disproportionate budgetary effects on 
regions of the country or segments of the private sector; 

• Estimate the effect on the national economy of the mandate; and 

• Describe the extent of the agency’s consultation with state, local, and tribal governments, along with a sum- 
mary of their comments and the agency’s evaluation of those comments. 

Except where inconsistent with law or where the agency head publishes a reason with the final rule, the 
agency must consider a reasonable number of regulatory alternatives to the mandate and select the “least costly, 
most cost-effective or least burdensome alternative that achieves the objectives of the rule” for state, local, and 
tribal governments (or the private sector). Special provisions are included for small government flexibility and 
consultation. 
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Chapter V 

Judicial Nominations and Confirmations 
During the Second Half of the 
First Clinton Administration 

by Elliot M. Mincberg 



Introduction 

In some respects, the course of judicial nomina- 
tions and confirmations during the second half of the 
first Clinton Administration (1995-96) appears to 
resemble what happened during the first two years. 
As during the first two years, more than 60% of the 
Administration’s judicial nominees were rated as 
“well-qualified” by the American Bar Association. 
Compared with experience under the Reagan-Bush 
Administrations, there continued to be significant 
diversity in judicial nominations as well, including 
the appointment of the first Japanese American fed- 
eral appellate judge in history. 1 Actual contested 
votes on nominees on the Senate floor were virtually 
nonexistent. 

A closer look, however, reveals a number of dif- 
ferences during the second two years. The percent- 
age of minorities nominated by the President 
dropped somewhat during this period, and some 
observers noted that there appeared to be fewer indi- 
vidual nominees with outstanding public interest and 
civil rights records; indeed, the Administration with- 
drew or failed to nominate several individuals with 
distinguished backgrounds in these areas, and 
delayed or failed to submit nominations for a number 
of important judgeships. The performance of the Sen- 
ate raised particularly significant concerns during 
this period. Especially as the 1996 elections 
approached, the judicial nominations process 
became increasingly politicized which led to substan- 
tial delays and no action whatsoever on a large num- 
ber of nominees, including a large number of female 
and minority candidates. In fact, 1996 was the first 




election year in some 40 years in which not a single 
federal court of appeals nominee was confirmed, and 
the total number of judges confirmed during 1996 
was the lowest during any election year going back to 
at least 1976. 2 Attacks on judicial independence 
helped lead to the resignation of one federal judge 
and brought criticism from Chief Justice Rehnquist, 
and as of October 1996, there were more federal 
appellate court vacancies than at the beginning of 
the 104th Congress’ second session. 3 Although most 
observers hope and expect that these problems will 
not continue into 1997, the future remains uncertain. 

This paper will review the record of the Clinton 
Administration and the Senate in nominating and 
confirming judges for the federal bench during 1995- 
96. First, it describes the procedures used to select 
and process candidates, including a comparison with 
the first two years of the Administration. Second, it 
analyzes the record of President Clinton in making 
nominations and the Senate in processing and con- 
firming them, including such factors as quality, expe- 
rience, diversity, and ideology. Finally, the paper will 
discuss the outlook for judicial nominations over the 
next several years during the second Clinton Admin- 
istration, including suggestions for helping promote 
excellence, diversity, and commitment to equal jus- 
tice in the federal judiciary. 
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I. Procedures 

for Nominating and 
Processing Federal 
Judgeship Candidates 
in 1995-96 

Following the 1994 elections, when Republicans 
assumed control of the Senate, procedures for nomi- 
nating and processing judicial nominees changed in 
several respects. From the perspective of the Admin- 
istration, a number of the Democratic officeholders 
who had provided input on nominees, particularly for 
the lower courts, no longer held office. This required 
additional sources of such input to be identified. At 
the same time, additional consultation with Republi- 
can officeholders took place, and the machinery for 
processing nominations in the Senate changed party 
hands. The result was that while the overall process 
remained much the same, additional delay arose, 
which was significantly compounded as the 1996 
elections approached. 

A. Criteria for Selection 

The overall criteria utilized by the Clinton 
Administration for selecting judges has remained rel- 
atively constant throughout the Administration’s first 
term. President Clinton has continued to express his 
interest in increasing diversity on the federal bench, 
particularly in light of the extremely low number of 
women and minorities appointed by Presidents Rea- 
gan and Bush. He has also stated that he seeks to 
appoint as judges “men and women of unquestioned 
intellect, judicial temperament, broad experience, 
and a demonstrated concern for, and commitment to, 
the individual rights protected by our Constitution, 
including the right to privacy.” 4 During the second 
half of the Administration, however, an additional cri- 
terion appears to have been added, at least implicit- 
ly: a desire to avoid significant controversy over 
judgeships. As one Administration official candidly 
admitted, “[w]eVe steered clear of a few people who 
might have been fabulous judges but who would have 
provoked a fight that we were likely to lose.” 6 



B. Overall Method of Selection 

The general method used by the Administration 
to select nominees has remained similar throughout 
its first term. At the district court level, the Adminis- 
tration has primarily followed the historical practice 
of “senatorial courtesy.” Under this procedure, the 
senior Democratic senator from the state with a judi- 
cial vacancy recommends between one and three 
candidates for the position. Occasionally, two Democ- 
ratic Senators from a state (and in New York, a 
Republican and a Democratic Senator) will divide up 
responsibility for suggesting nominees in an agreed- 
upon fashion. Where there is no Democratic Senator, 
the recommendation is made by the ranking Democ- 
rat in the state’s House delegation, the Governor, the 
Representative from the specific area, or another 
official selected in consultation with the White 
House. The Justice Department and the White House 
screen candidates, and the President makes the final 
selection. 

As during the first part of the Clinton Adminis- 
tration and during previous Republican administra- 
tions, the White House reserves a larger role in 
finding and selecting nominees to the federal courts 
of appeal. A significant role is played by the Office of 
Counsel at the White House. A variety of sources pro- 
vide input, including Senators and other officehold- 
ers, and again the President makes the final 
selection after screening takes place. There have 
been no Supreme Court vacancies during 1995-96, 
but it appears that the procedure for such selections 
has not changed. 6 

Even more than during the first part of the Clin- 
ton Administration, the White House has consulted 
Senate Judiciary Committee chairman Orrin Hatch 
as well as other Republican Senators prior to submit- 
ting nominations. This represented a noticeable 
change from the practice under President Bush when 
the Republican Party controlled the Presidency and 
the Democrats controlled the Senate. At that time, 
the Democratic-controlled Senate Judiciary Commit- 
tee informally ended the practice under which a 
nominee’s home-state senator could indefinitely 
delay or “blue-slip” a nominee. In at least some 
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